GPO,

7-23-84
Vol. 49  No. 142
Pages 29551-29766

[

0
.

M

|

....,,,,.
ﬂllll

il
(s

]

J
i

!II

i
(

,“I

|

al

I

U™
.

2l

'1

i

A
el

i

|

G.S.A.
HES- 3/
10~ Véls,

Monday
July 23, 1984

Selected Subjects

Air Poliution Control

Environmental Protection Agency
Credit Unions

National Credit Union Administration
Dairy Products

Agricultural Stabilization and Conservation Service
Educational Research

Education Department
Electric Utilities

Rural Electrification Administration
Endangered and Threatened Species

Fish and Wildlife Service

Fisheries
National Oceanic and Atmospheric Administration

Food Additives
Food and Drug Administration
Grains
Commodity Credit Corporation
Hazardous Materials Transportation
Coast Guard
Immigration
Immigration and Naturalization Service

Marketing Quotas
Agricultural Stabilization and Conservation Service

CONTINUED INSIDE




Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Selected Subjects

Selected Subjects

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for six months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington D.C.
20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue,

Meat Inspection
Food Safety and Inspection Service

Milk Marketing Orders

Agricultural Marketing Service
Mortgage Insurance

Housing and Urban Development Department
Passports and Visas

Immigration and Naturalization Service
Polychlorinated Biphenyls

Environmental Protection Agency
Privacy

Justice Department
Quarantine

Animal and Plant Health Inspection Service
Radio and Television Broadcasting

Federal Communications Commission
Raisins

Federal Crop Insurance Corporation
Reporting and Recordkeeping Requirements

National Oceanic and Atmospheric Administration
Trade Practices

Federal Trade Commission

Water Pollution Control
Environmental Protection Agency




Contents

Federal Register
Vol. 49, No. 142

Monday, July 23, 1984

29686

29613

29564

29563

29639

29594

29551

29658

29640

29641
29641
29641
29641
29641

29601

Agency for International Development
NOTICES
Meetings:

Research Advisory Committee

Agricultural Marketing Service
PROPOSED RULES
Milk marketing orders:

Nashville, Tennessee and Georgia

Agricultural Stabilization and Conservation

Service

RULES

Dairy indemnity payment program

Marketing quotas and acreage allotments:
Tobacco

NOTICES

Marketing quotas and acreage allotments:
Tobacco

Agricuiture Department '

See Agricultural Marketing Service; Agricultural
Stabilization and Conservation Service; Animal
and Plant Health Inspection Service; Commodity
Credit Corporation; Federal Crop Insurance
Corporation; Food Safety and Inspection Service;
Forest Service; Rural Electrification Administration;
Soil Conservation Service.

Alcohol, Tobacco and Firearms Bureau
RULES
Executive level reorganization

Animal and Plant Health Inspection Service
RULES ,
Plant quarantine, domestic:

Fire ant, imported; interim

Army Department

NOTICES

Highway taxes recovery by motor carriers; tender
rate increases; policy statement

Civil Aeronautics Board
NOTICES
Certificates of public convenience and necessity
and foreign air carrier permits; weekly applications
Hearings, etc.:

Air Niagara

Cook Inlet Aviation, Inc.

Eastern Air Lines

Las Vegas Airlines, Inc.

RIA

Coast Guard
RULES
Dangerous cargoes:
Ships' stores and supplies; shipboard fumigation

29642

29564

29657

29658

29686
29687

29746

29764
29658

29658

29659

Commerce Department

See also International Trade Administration;
National Bureau of Standards; National Oceanic
and Atmospheric Administration.

NOTICES

Agency information collection activities under
OMB review (2 documents)

Commodity Credit Corporation

RULES

Loan and purchase programs:
Rice

Consumer Product Safety Commission
NOTICES
Meetings:
Electrical consumer products with electronic
integrated circuit controls

Defense Department
See also Army Department,
NOTICES
Committees; establishment, renewals, terminations,
etc.:
Education of Handicapped Dependents Overseas
Dependents Schools National Advisory Panel

Drug Enforcement Administration
NOTICES
Registration applications, etc.; controlled
substances:

Murray Pharmacy; revocation

Pomper, Leonard, M.D.; revocation

Education Department

RULES

Educational research and improvement:
Regional educational laboratories and research
and development centers program

NOTICES

Crants; availability, etc.:
Regional educational laboratories and research
and development centers

Guaranteed student loan program and PLUS

program; special allowances

Energy Department
See also Energy Information Administration;
Federal Energy Regulatory Commission; Hearings
and Appeals Office, Energy Department.
NOTICES
Committees; establishment, renewals, terminations,
etc,.:

Dose Assessment Advisory Group

Energy Information Administration
NOTICES

Natural gas, high cost; alternative fuel price
ceilings and incremental price threshold




v Federal Register / Vol. 49 No. 142 / Monday, July 23, 1984 / Contents
Environmental Protection Agency Federal Emergency Management Agency
RULES NOTICES
Air quality implementation plans; approval and Disaster and emergency areas:
promulgation; various States: 29678 Kansas

29597 Nebraska

PROPOSED RULES Federal Energy Regulatory Commission
Air pollution; standards of performance for new NOTICES
stationary sources: 5 Hearmga. etc:
29698  Volatile organic liquid storage vessels, including 29660  Alamito Co.
petroleum 29661 Arkansas Louisiana Gas Co.

Air quality implementation plans; approval and 29661 Boston Edison Co.

promulgation; various States: 29661 Colorado Interstate Gas Co.
29622 Georgia 29662 Columbia Gas Transmission Corp. et al.
26620 Montana 29662 Eppich, Frank J.

Ai hitv'planni ‘ {gmati i : 29662 Idaho Power Co.
29623 xlx;lg‘llxvaynoyﬂ? PRI DuIprsae: SERNES L ik area 29663 Madison Gas & Electric Co.

Hazardous waste: 29663 Phillips Gas Pipeline Co.

29625 Treatment, storage, and disposal facilities ::gg: g"b{'lf g erv;ce C}?l' of .COlOg doc
standards; permit applications guidance manual oulh Carolina Siectric & Gas L0, ,
availability; correction 29664 Texas Easten} Transmission Corp.

Toxia anhstances: 29664, Tucson Electric Power Co. (2 documents)
: 3 29665

29625 Polychlorinated biphenyls (PCB's); totally e !
enclosed manner for PCB activities, definition 29665 s Wlllmkow. me‘g : d ion Facilities:
odification mall power production and cogeneration facilities;

Water pollution control: qualifying status; certification applications, etc.:
) AT . Hyde Park Development (Editorial Note: This

29720 ‘!:J;tgr:séﬁzrlll:éa:; dd;%h;:g; :é;?,ﬁ;gon EYaten; document appearing at page 289186 in tt]he Federal

e ra3es ; Register of July 17, 1984 was incorrectly
z‘g:a;:; l_;i):;)!:!utlon. effluent guidelines for point source identified in the table of contents.)
29625 "oNonferrous metals manufacturing; hearing Federal Highway Administration
¢ 7 q L 5at NOTICES
29672 _ gﬁgcy information collection activities under Environmental statements; availability, etc.:
w revm;v > : 29693, Orange County, CA; intent to prepare (2
ater qua ltx cntet:ia. . : 29694 documents)
29673 Bacteriological criteria document; inquiry;
extension of time Federal Home Loan Bank Board
NOTICES
Farm Credit Administration 29695 Meetings; Sunshine Act
NOTICES
29673 Puget Sound Production Credit Association; Federal Maritime Commission
insolvency and receiver appointment declaration RULES r 2
29675 Southern Oregon Production Credit Association; 29602 Orders and subpena{s in formal proceedings:
insolvency and receiver appointment declaration enforcement; correction
Federal Aviation Administration 20678 Agreements filed, etc.
NOTICES Federal Reserve System
Organization and functions: NOTICES ’
29693 Yuma, AZ 29679 Agency information collection activities under
X OMB review (2 documents)
Federal Communications Commission Bank holding company applications, etc.:
RULES 29679 Fifth Third Bancorp et al.
Radio stations; table of assignments: 29680  National City Corp.
29602 Mississippi 29680 Peoples State Bancshares, Inc., et al,
Television stations; i - y

i eF?:—:d:n stations; table of assignments Fodiasirada Eommissio

2960 : RULES :

29602 g:?h Caroliith Prohibited trade practices:

29567 American Medical International, Inc., et al

29604 Texas (2 documents)

29605 29574 Pilkington Brothers P.L.C.

29905, Wisconstn Fish and Wildlife Service

PROPOSED RULES
Federal Crop Insurance Corporation Endangered Species Convention:
RULES 29635 American ginseng
Crop insurance; various commodities: 29629 Blue Ridge goldenrod
29559 Raisins 29632 Lakela's mint




Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Contents

29635

29575
29579
29576

29577

29682
29682

29567

29639

29605
29681

29681

29672
29665
29668

29580

29568

29618

Migratory bird hunting:
Seasons, limits, and shooting hours;
establishment, etc.; correction

Food and Drug Administration

RULES

Food additives:
Adhesive coatings and components; 2,6-bis (1,1-
dimethylethyl)-4-(1-methylpropyl) phenol
Adjuvants, production aids, and sanitizers;
dimers, trimers, and/or their partial methyl esters
Polymers; ethylene-1,4-cyclohexylene
dimethylene terephthalate copolymer
formulations
Polymers; vinylidene chloride/methyl acrylate/
methyl methacrylate

NOTICES

Food additive petitions:
Radiation Technology, Inc.

Human drugs:
Marketing over-the-counter (OTC) combination
drug products; compliance policy guide;
availability and inquiry

Food Safety and Inspection Service
RULES
Meat and poultry inspection:
Import products; handling of refused entries

Forest Service
NOTICES
Meetings:
Tonto National Forest Grazing Advisory Board

General Services Administration
RULES
Acquisition regulations (GSAR):
Federal service contracts; temporary; correction
NOTICES
Agency information collection activities under
OMB review
Environmental statements; availability, etc.:
Menlo Park, San Mateo County, CA

Health and Human Services Department
See also Food and Drug Administration; Social
Security Administration.

Hearings and Appeals Office, Energy Department
NOTICES
Applications for exception:

Cases filed
Special refund procedures; implementation and
inquiry (2 documents)

Housing and Urban Development Department

RULES

Mortgage and loan insurance programs:
Rent supplement and section 236 programs;
income definition, rents and recertification of
family income; interim

Immigration and Naturalization Service
RULES
Aliens:

Revocation of approval of petitions
PROPOSED RULES
Nonimmigrant classes:

Adjustment of status to permanent residence

29594

29642

20686

29595
29595

29599
29601

29599,

29684

29689

29741

29726

29643

29619

Interior Department
See Fish and Wildlife Service; Land Management
Bureau; Minerals Management Service.

Internal Revenue Service

RULES

Income Taxes:
Foreign oil and gas taxes; limitation on foreign
tax credit; correction

International Development Cooperation Agency
See Agency for International Development.

International Trade Administration

NOTICES

Scientific articles; duty free entry:
University of Pennsylvania

interstate Commerce Commission
NOTICES
Railroad services abandonment:
Denver & Rio Grande Western Railroad Co.

Justice Department

See also Drug Enforcement Administration;

Immigration and Naturalization Service.

RULES

Organization, functions, and authority delegations:
Dallas Field Office; authority to compromise and
close civil claims; correction

Privacy Act; implementation

Land Management Bureau
RULES
Public land orders:
Arizona
California
New Mexico
Oregon
Utah (2 documents)

NOTICES
Sale of public lands:
Oregon (2 documents)

Merit Systems Protection Board
NOTICES
Senior Executive Service:
Performance Review Board; membership

Minerals Management Service

NOTICES

Outer Continental Shelf operations:
Diapir Field; leasing systems
Diapir Field; oil and gas lease sale

National Bureau of Standards
NOTICES
Proprietary measurements, use of NBS facilities

National Credit Union Administration
PROPOSED RULES
Federal credit unions:
Corporate central Federal credit unions;
extension of time




VI

Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Contents

29607
29611

29612

29637

29644

29695

29695

29689
29850
20690

29617

29639

29574
29690

28690

29693
29693
29692

29692

29682

National Oceanic and Atmospheric
Administration
RULES
Fishery conservation and management:
Coral and coral reefs of Gulf of Mexico and
South Atlantic
High seas salmon off Alaska; reporting and
recordkeeping requirements; interim rule and
request for comments
Western Pacifi¢ spiny lobster; reporting and
recordkeeping requirements
RULES

Fishery conservation and management:
Shallow-water reef fish fishery of Puerto Rico
and U.S. Virgin Island; hearings

NOTICES

National Environmental Policy Act; implementation

National Transportation Safety Board
NOTICES
Meetings; Sunshine Act (2 documents)

Truman, Harry S., Scholarship Foundation
NOTICES
Meetings: Sunshine Act

Nuclear Regulatory Commission

NOTICES

Applications, etc.:
Florida Power & Light Co.

Meetings:
High-level radioactive waste repository site
characterization plan with Energy Department
Reactor Safeguards Advisory Committee

Rural Electrification Administration
PROPOSED RULES
Electric standards and specifications:

Electric transmission specifications and drawings
NOTICES

Loan guarantees, proposed:
Oglethorpe Power Corp.

Securities and Exchange Commission
RULES
Accounting bulletins, staff:

Contingent stock purchase warrants
NOTICES
Agency information collection activities under
OMB review
Self-regulatory organizations; proposed rule
changes:

New York Stock Exchange, Inc.

Small Business Administration

NOTICES

Applications, etc.:
Consumers United Capital Corp.
First Maryland Capital, Inc.

Disaster loan program; interest rates and loan

limitations changes to borrowers

Small business investment companies:
Maximum annual cost of money; Federal
Financing Bank rate

Social Security Administration
NOTICES
Privacy Act; computer matching program

29640

Soll Conservation Service

NOTICES

Environmental statements; availability, etc.:
Tuscumbia River Watershed, MS and TN

Transportation Department
See Coast Guard; Federal Aviation Administration;
Federal Highway Administration.

Treasury Department y
See Alcohol, Tobacco and Firearms Bureau;
Internal Revenue Service.

29698

29720

29726

29746

29764

Separate Parts in This Issue

Part il
Environmental Protection Agency

Part Il
Environmental Protection Agency

Part IV _
Department of the Interior, Minerals Management
Service

PartV
Department of Education

Part VI
Department of Education

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of thig issue.



Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

7CFR 240 29594
301 29551 245 29594
402 29559 250 29594
724 29563 251 29594
725, 20563 252 29594
726 29563 270. 29594
760. 29564 275 29594
1421 29564 Zgg Zggg
Proposed Rules: 2
1007 ik 29613 295 29594
1098 25613 2986 29594
1736 29617 28 CFR 3
29595
gn‘::;m 29566 16 29595
Proposed Rules: 34 CFR
245, 29618 706. 29746
g 707 29746
327 29567 b 3745
381 29567 40 CFR
12 CFR a2 2097
Proposed Rules:
Proposed Rules:
704 29619 52 (2 documents)............ ﬁZZOz.
16 CFR 60. 29698
13 (2 documents)............ 29568, 81 29623
29574 ;22 ggggo
5
17 CFR
421 29625
21 29574 764 29625
f;qcm Jalis 43 CFR
Public Land Orders:
177 (2 documents).......... 229955'(767, 6512 (Corrected by
178 29579 Public Land Order
6553). 29600
2 CRERUI o bt 5.8 20580 6550 20599
236 29580 o (R R SR 29599
886 29580 2§§§ 29600
i b Al TP R 29600
27 CFR S i
(L 29594 46 CFR
;... gggg: 147 29601
147A 29601
13 29594 502 29602
18 29594
2 e o
9 73 (7 documents)........... 28602~
A7 i T et 29594 2960
?(5) . 29594 2
. 5 29594 48 CFR
g Iy PYgey | 1SR T 29594 ¢
.{go 28582 5= FY o aea o SR e 29605
295
178 29594 ggacrn 29607
179 29594 674 20611
198 S0504  ©81 29612
2
196.. 29594 fropaded fules:
17 (2 documents)........... 29629,
29632
20 29635
213 29594 23 29635

231 casreer 29994 669, 29637







29551

Rules and Regulations

Federal Register
Vol. 49, No. 142
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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 84-327]

Imported Fire Ant Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule.

suMMARY: This document amends the
list of regulated areas under the
imported fire ant quarantine and
regulations by designating previously
nonregulated areas in Georgia,
Mississippi, North Carolina, and South
Carolina as generally infested areas and
by expanding previously designated
generally infested areas in Georgia,
North Carolina, and Texas. The
quarantine and regulations, among other
things, impose restrictions on the
interstate movement of regulated
articles from generally infested areas.
This action is necessary as an
emergency measure lo prevent the
artificial spread of the imported fire ant
through the interstate movement of
regulated articles.

DATES: Effective date of the interim rule:
July 23, 1984. Written comments
concerning this interim rule must be
received on or before September 21,
1984. :

ADDRESSES: Written comments should
be submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture.
Room 728 Federal Building, Hyattsville,
MD 20782. Written comments received
may be inspected at Room 728 of the
Federal Building between 8 a.m. and 4:30
p-m., Monday through Friday, excepl
holidays.

FOR FURTHER INFORMATION CONTACT:
Edward J. Stubbs, Senior Staff Officer,
Field Operations Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Room 663
Federal Building, Hyattsville, MD 20782,
301-436-8295.

SUPPLEMENTARY INFORMATION:

Emergency Action

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situation exists which
warrants publication without
opportunity for a public comment period
on this interim rule. Because of the
possibility that the imported fire ant
could be spread artificially to
noninfested areas of the United States, a
situation exists requiring immediate
action to better control the spread of
this pest.

Further, pursuant to the
administrative procedure provisions of 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this interim rule are
impracticable and contrary to the public
interest; and good cause is found for
making this interim rule effective less
than 30 days after publication of this
document in the Federal Register.
Comments are being solicited for 60
days after publication of this document,
and a final document discussing
comments received and any
amendments required will be published
in the Federal Register as soon as
possible.

Background

The imported fire ant (Solenopsis
spp.) is an insect that interferes with
farming operations, can cause damage
to certain crops, and is a pest of
livestock and pets, as well as of people,
in rural and urban areas.

Prior to the effective date of this
document, the Imported Fire Ant
Quarantine and Regulations [7 CFR
301.81 through 301.81-10) quarantined
the States of Alabama, Arkansas,
Florida, Georgia, Louisiana, Mississippi,
North Carolina, South Carolina, and
Texas because of the imported fire ant.
The quarantine and regulations restrict
the interstate movement of regulated
articles from regulated areas in
quarantined States in order to prevent

the artificial spread of the imported fire
ant.

Under the quarantine and regulations,
an area may be designated as a
regulated area if it is an area in which
the imported fire ant has been found, or
in which there is reason to believe that
the imported fire ant is present, or which
it is deemed necessary to regulate
because of its proximity to infestation or
its inseparability for quarantine
enforcement purposes from infested
localities. Regulated areas are classified
as either “suppressive areas" or
“generally infested areas”. Suppressive
areas are regulated areas in which
eradication of the imported fire ant is
undertaken as an objective. Generally
infested areas are regulated areas not
designated as suppressive areas.
Restrictions are imposed on the
interstate movement of regulated
articles from both generally infested
areas and suppressive areas in order to
prevent the artificial movement of the
imported fire ant into noninfested areas,
and to prevent the reinfestation of
suppressive areas of the imported fire
ant.

Designation of Areas as Generally
Infested Areas

As an emergency measure, and as
described in the text of the final rule,
portions of Bartow, Chattooga, and
Oglethorpe Counties in Georgia; a
portion of Tallahatchie County in
Mississippi; portions of Anson and
Sampson Counties in North Carolina;
the entire area in Lancaster County in
South Carolina; and the entire area in
Johnson and Kleberg Counties in Texas
are designated as imported fire ant
generally infested areas. Prior to the
effective date of this rule, none of the
counties mentioned above had been
regulated.

Also, ag an emergency measure,
certain designated imported fire ant
generally infested areas in Georgia,
North Carolina, and Texas are
expanded as set forth below.

The imported fire ant generally
infested area in Floyd County, Georgia,
previously described as “That portion of
the county lying within Georgia Militia
Districts 829, 855, 1059, and 1453.", is
expanded and redescribed as “That
portion of the county lying within
Georgia Militia Districts 829, 855, 859,
919, 923, 924, 962, 1048, 1059, 1120, 1453,
1478, 1504, 1562, 1688, 1719, and 1822."
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The imported fire ant generally
infested area in Greene County, Georgia,
previously described as “That portion of
the county lying within Georgia Militia
Districts 142, 143, 145, 160, 161, and
163.", is expanded and redescribed as
“The entire county."

The imported fire ant generally
infested area in Lincoln County,
Georgia, previously described as “That
portion of the county lying within
Georgia Militia District 184.", is
expanded and redescribed as *“That
portion of the county lying within
Georgia Militia Districts 182, 183, 184,
185, 186, and 269."

The imported fire ant generally
infested area in Paulding County,
Georgia, previously described as "That
portion of the county lying within
Georgia Militia Districts 942, 951, 839,
and 1553.", is expanded and redescribed
as "The entire county.”

The imported fire ant generally
infested area in Polk County, Georgia,
previously described as “That portion of
the county lying within Georgia Militia
Districts 1075, 1079, 1223, 1469, and
1570.", is expanded and redescribed as
“The entire county.”

The imported fire ant generally
infested area in Wilkes County, Georgia,
previously described as “That portion of
the county lying within Georgia Militia
Districts 174, 176, and 177.", is expanded
and redescribed as “That portion of the
county lying within Georgia Militia
Districts 164, 168, 169, 171, 174, 175, 1786,
and 177.”

The imported fire ant generally
infested area Beaufort County, North
Carolina, previously described as “That
portion of the county bounded by a line
beginning where State Secondary Road
1129 intersects the Beaufort-Craven
County line, thence north along said
road to its junction with State
Secondary Road 1127, thence east along
said road to its junction with Highway
33, thence southeast along said highway
to its intersection with State Secondary
Road 1100, thence northeast along said
road to its junction with the Pamlico
River, thence southeast along said river
to its junction with the Beaufort-Pamlico
County line, thence south, southwest,
and northwest along said county line to
its junction with the Beaufort-Craven
County line, thence northwest along
said county line to the point of
beginning.", is expanded and
redescribed as “That portion of the
county bounded by a line beginning
where U.S. Highway 17 intersects the
Beaufort-Craven County line; then north
along said highway to its intersection’
with State Secondary Road 1127; thence
easterly along said road to its
intersection with State Highway 33;

thence northwesterly along said
highway to its intersection with State
Secondary Road 1124; then easterly
along said road to its intersection with
State Secondary Road 1123; then
northwesterly along said road to its
intersection with State Secondary Road
1177; then northeasterly along said road
to the Pamlico River; then southeasterly
along said river to Upper Goose Creek;
then north along said creek to its
intersection with State Secondary Road
1365; then north along said road to its
intersection with State Secondary Road
1332; then north along said road to its
intersection with State Secondary Road
1331; then easterly along said road to its
intersection with U.S. Highway 264; then
easterly along said highway to its
intersection with Pungo Creek; then
southeasterly along said creek to the
Pungo River and the Beaufort-Hyde
County line; then southeasterly along
said county line to its intersection with
the Beaufort-Pamlico County line, then
westerly, southerly, and northwesterly
along said county line to the Beaufort-
Craven County line; then northwesterly
along said county line to the point of
beginning.

The imported fire ant generally
infested area in Bladen County, North
Carolina, previously described as “That
gortion of the county bounded by a line

eginning at a point where U.S, Highway
701 Business intersects the Bladen-
Columbus County line, thence north
along said highway to its junction with
State Secondary Road 1700, thence
north along said road to its junction with
State Secondary Road 1712, thence east
along said road to its junction with State
Highway 87, thence southeast along said
highway to its intersection with Carver's
Creek, thence east along said creek to
its junction with the Cape Fear River,
thence northwest along said river to its
intersection with State Secondary Road
1730, thence northeast along said road
to its junction with State Highway 53,
thence southeast along said highway to
its junction with State Highway 210,
thence north along said highway to its
junction with State Secondary Road
1550, thence east along seid road to its
intersection with the Bladen-Pender
County line, thence southeast and
southwest along said county line to its
junction with the Bladen-Columbus
County line, thence southwest, west,
and northwest along said county line to
the point of beginning.", is expanded
and redescribed as “That portion of the
county bounded by a line beginning at a
point where Bladen, Columbus, and
Robeson County lines intersect; then
northerly along the Bladen-Robeson
County line to its intersection with Black
Reedy Meadow Creek; then east along

said creek to its intersection with State
Highway 131; then southeast along said
highway to its intersection with State
Highway 41; then easterly along said
highway to its intersection with U.S.
Highway 701; then northeast along said
highway to its intersection with the
Cape Fear River; then east along said
river to its intersection with Turnbull
Creek; then northerly along said creek to
its intersection with U.S. Highway 701;
then easterly and northeasterly along
said highway to its intersection with the
Bladen-Sampson County line; then
southeasterly along said county line to
its intersection with the Bladen-Pender
County line; then southerly and
southwesterly along said county line-to
its intersection with the Bladen-
Columbus County line; then southwest,
northwest, and west along said county
line to the point of beginning.

The imported fire ant generally
infested area in Craven County, North
Carolina, previously described as "“That
portion of the county south and east of a
line beginning where State Secondary
Road 1001 intersects the Craven-Jones
County line, thence north along said
road to its junction with State
Secondary Road 1232, thence east and
northeast along said road to its
intersection with U.S. Highway 70,
thence easterly along said highway to its
intersection with State Secondary Road
1224, thence northerly along said road to
its junction with State Highway 55,
thence southeast along said highway to
its junction with State Secondary Road
1423, thence northeasterly along said
road to its intersection with State
Secondary Road 1401, thence easterly
along said road to its junction with State
Secondary Road 1400, thence
northeasterly along said road to its
junction with State Secondary Road
1482, thence northeast along said road
to its junction with U.S. Highway 17,
thence northwest along said highway to
its junction with U.S. Highway 17
Bypass, thence northwest along said
highway to its intersection with State
Secondary Road 1638, thence
northeasterly along said road to its
intersection with the Craven-Beaufort
County line, where the line ends.", is
expanded and redescribed as “That
portion of the county bounded by a line
beginning at a point where State
Secondary Road 1266 intersects the
Craven-Jones County line; then east
along said road to its intersection with
State Secondary Read 1262; then
northeasterly along said road to its
intersection with State Secondary Road
1258; then southeasterly along said road
to its intersection with State Secondary
Road 1256; then southeasterly along said
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road to its intersection with State
Secondary Road 1251; then northeast
along said road to its intersection with
State Highway 55; then southeast along
said highway to its intersection with
Cove Creek; then northerly along said
creek to its intersection with the Nuese
River; then southeasterly along said
river to its intersection with State
Secondary Road 1449; then northeast
along said road to its intersection with
State Secondary Road 1400; then north
along said road to its intersection with
State Secondary Road 1448; then
northeasterly along said road to its
intersection with State Secondary Road
1444; then northerly along said road to
its intersection with State Highway 118;
then easterly along said road to its
intersection with State Secondary Road
to its intersection with Business U.S.
Highway 17; then north along said
highway to its intersection with State
Secondary 1638; then easterly along said
road to its intersection with the Craven-
Beaufort County line; then southeast
along said county line to its intersection
with the Craven-Pamlico County line;
then southerly and easterly along said
county line to its intersection with the
Craven-Carteret County line; then
southeasterly and southwesterly along
said county line to its intersection with
the Craven-Jones County line; then north
and west along said county line to the
point of beginning.

The imported fire ant generally
infested area in Duplin County, North
Carolina, previously described as “That
portion of the county bounded by a line
beginning at the intersection of State
Secondary Road 1704 and State
Secondary Road 1705, thence northeast
along State Secondary Road 1705 to its
junction with the Duplin-Lenoir County
line, thence southeast along said county
line to its junction with the Duplin-Jones
County line, thence southeast along said
county line to its intersection with the
Duplin-Onslow County line, thence
south along said county line to its
intersection with North Carolina
Highway 24, thence west along said
highway to its intersection with Cabin
Creek, thence westerly along said creek
to its intersection with North Carolina
Highway 111, thence northwest along
said highway to its junction with State
Secondary Road 1704, thence northeast
along said road to the point of
beginning.", is expanded and
redescribed as “That portion of the
county bounded by a line beginning at
the intersection of the Duplin-Sampson
County line with State Secondary Road
1130; then east along said road to its
intersection with State Secondary Road
1129; then northeast along said road to

its intersection with State Highway 41;
then southeast along said highway to its
intersection with State Highway 11; then
northerly along said highway to its
intersection with State Secondary Road
1555; then northeast along said road to
its intersection with State Secondary
Road 1553; then southeasterly along said
road to its intersection with State
Secondary Road 1551; then east along
said road to its intersection with State
Secondary Road 1549; then southerly
along said road to its intersection with
State Highway 11; then east along said
highway to its intersection with the
Duplin-Lenoir County line; then
southerly along said county line to its
intersection with the Duplin-Jones
County line; then southeast along said
county line to its intersection with
Duplin-Onslow County line; then
southerly along said county line to its
intersection with the Duplin-Pender
County line; then west along said county
line to its intersection with the Duplin-
Sampson County line; then westerly
along said county line to the point of
beginning."

The imported fire ant generally
infested area in Lenoir-County, North
Carolina, previously described as "That
portion of the county bounded by a line
beginning at a point where State
Secondary Road 11865 intersects the
Lenoir-Duplin County line, thence east
along said road to its intersection with
State Secondary Road 1111, thence
south along said road to its junction
with State Secondary Road 1112, thence
east along said road to its junction with
North Carolina Highway 11, thence
north along said highway to its junction
with State Secondary Road 11186, thence
east along said road to its junction with
U.S. Highway 258, thence south along
said highway to its intersection with
State Secondary Road 1105, thence east
along said road to its intersection with
the Jones-Lenoir County line, thence
southwest along said county line to its
junction with the Leneir-Duplin County
line, thence northwest and north along
said county line to the point of
beginning."”, is expanded and
redescirbed as “That portion of the
county bounded by a line beginning at a
point where State Secondary Road 1165
intersects the Lenoir-Duplin County line;
then east along said road to its
intersection with State Secondary Road
1111; then south along said road to its
intersection with State Secondary Road
1112; then east along said road to its
intersection with State Highway 11; then
north along said highway to its
intersection with State Secondary Road
1118; then east along said road to its
intersection with State Secondary Road

1130; then northeasterly along said road
to its intersection with State Secondary
Road 1136; then east along said road to
its intersection with State Secondary
Road 1137; then northeasterly along said
road to its intersection with State
Secondary Road 1925; then east along
said road to its intersection with State
Secondary Road 1912; then north along
said road to its intersection with State
Secondary Road 1913; then easterly
along said road to its intersection with
State Secondary Road 1803; then south
along said read to its intersection with
State Secondary Road 1915; then
southeasterly along said road to the
Lenoir-Jones County line; then southerly
along said county line to the Lenoir-
Duplin County line; then northerly along
said county line to the point of
beginning.”

The imported fire ant generally
infested area in Pamlico County, North
Carolina, previously described as “That
portion of the county lying west and
southwest of the Intra-Coastal
Waterway.", is expanded and
redescribed as “The entire county.”

The imported fire ant generally
infested area in Pender County, North
Carolina, previously described as *That
portion of the county bounded by a line
beginning at a point where State
Secondary Road 1209 intersects the
Pender-Sampson County line, thence
easterly along said road to its junction
with State Secondary Road 1336, thence
northeast along said road to its junction
with State Secondary Road 1319, thence
east along said road to its junction with
State Secondary Road 1318, thence
southeast along said road to its junction
with State Highway 53, thence northeast
along said highway to its intersection
with the Pender-Onslow County line,
thence southeast along said county line
to its junction with the Atlantic Ocean,
thence southwest along the coastline to
its juction with the Pender-New
Hanover County line, thence
northwesterly along said county line to
its junction with the Pender-Brunswick
County line, thence west along said
county line to its junction with the
Pender-Columbus County line, thence
northwest along said county line to its
junction with the Pender-Blanden
County line, thence northeast,
northwest, and north along said County
line to the point of beginning."”, is
expanded and redescribed as “The
entire county.”

The imported fire ant generally
infested area in Anderson County,
Texas, previously described as “That
portion of the county bounded by a line
beginning at the point where U.S.
Highway 287 intersects U.S. Highway 84,
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thence easterly along said highway to
the Anderson-Cherokee County line,
thence southeasterly along said county
line to its junction with the Anderson-
Houston County line, thence westerly
along said county line to its intersection
with U.S. Highway 287, thence
northwesterly along said highway to the
point of beginning, including all of the
city of Palestine and all of the town of
Elkhart.", is expanded and redescribed
as "The entire county.”

The imported fire ant generally
infested area in Freestone County,
Texas, previously described as “That
area within a circle having a radius of 3
miles with the center at the intersection
of Farm to Market Road 80 and Main
Street in the city of Teague.”, is
expanded and redescribed as “The
entire county."

The imported fire ant generally
infested area in McLennan County,
Texas, previously described as "“That
area within a semi-circle having a radius
of 4 miles with the focal point at the
intersection of State Highway 6 and the
McLennan-Falls County line.", is
expanded and redescribed as “The
entire county.”

The imported fire ant generally
infested area in Rockwall County,
Texas, previously described as “That
portion of the county lying west of State
Highway 205, including the city of
Rockwall.”, is expanded and
redescribed as "“The entire county,"

The imported fire ant generally
infested area in Tarrant County, Texas,
previously described as “That portion of
the county lying east of a line beginning
at a point where Farm to Market Road
718 intersects the Tarrant-Wise County
line, thence southeasterly along said
road to its junction with State Highway
496, thence southerly along said
highway to its intersection with
Interstate Highway 35-W, thence
southerly along said highway to its
intersection with the Tarrant-Johnson
County line, including that portion of the
city of Ft. Worth lying east of the above
described line.”, is expanded and
redescribed as “The entire county."

Based on recent surveys, inspectors
have determined with respect to all of
the areas added to the list of imported
fire ant generally infested areas, that the
imported fire ant has spread, or is likely
to spread, to such areas. Therefore, as
an emergency measure, it is necessary
to designate such areas as imported fire
ant generally infested areas and impose
restrictions on the interstate movement
of regulated articles from these areas in
order to prevent the artificial spread of
the imported fire ant.

Executive Order 12291 and Regulatory
Flexibility Act

This interim rule is issued in
conformance with Executive Order
12291 and has been determined to be not
a “major rule." Based on information
compiled by the Department, it has been
determined that this interim rule will
have an estimated annual effect on the
economy of less than $10,000; will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and will
not cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this rulemaking action, the Office
of Management and Budget has waived
the review process required by
Executive Order 12291,

Mr. Bert W. Hawkins, Administrator
of the Animal and Plant Health
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities. This action
affects the interstate movement of
regulated articles from specified areas in
the States of Georgia, Mississippi, North
Carolina, South Carolina, and Texas.
There are thousands of small entities
that move such articles interstate from
those States and many more thousands
of small entities that move such articles
interstate from other States. However,
based on information complied by the
Department, it has been determined that
approximately 150 small entities move
such article interstate from the specified
areas in those States. Further, the
overall economic impact from this
action is estimated to be less than
$10,000.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases, Plant pests, Plants
(agriculture), Quarantines,
Transportation, Imported fire ant.

According, § 301.81-2a of the imported
fire ant quarantine and regulations (7
CFR 301.81-2a) revises the list of
regulated areas in the States of Georgia,
Mississippi, North Carolina, South
Carolina, and Texas to read as follows:

§301.81-2a Regulated areas; suppressive
and generally infested areas.
- -

. * -

Georgia

(1) Generally infested areas.
Appling County. The entire county.
Atkinson County. The entire county.

Bacon County. The entire county.
Baker County. The entire county.
Baldwin County. The entire county,
Barrow County. That portion of the
county in Georgia Militia District 316
south of U.S. Highway 29, excluding the
corporate city limits of Auburn and Carl.

Bartow County. That portion of the
county lying with Ceorgia Militia
Districts 851, 856, 952, 1471, and 1472,

Ben Hill County. The entire county.

Berrien County. The entire county.

Bibb County. The entire county.,

Bleckley County. The entire county.

Brantley County. The entire county,

Brooks County. The entire county.

Bryan County. The entire county.

Bulloch County. The enlire county.

Burke County. The entire county.

Butts County. The entire county.

Calhoun County. The entire county.

Camden County. The entire county.

Candler County. The entire county.

Carroll County. The entire county.

Charlton County. The entire county.

Chatham County. The entire county.

Chattachoochee County. The entire
county.

Chattooga County. That portion of the
county lying within Georgia Militia
Districts 961, 1083, 12186, and 1484.

Cherokee County. That portion of the
county lying within Georgia Militia
District 817.

Clarke County. That portion of the
county in Georgia Militia District 1467
outside the corporate limits of Athens.

Clay County. The entire county.

Clayton County. The entire county.

Clinch County. The entire county.

Cobb County. The entire county.

Coffee County. The entire county.

Colguitt County. The entire county.

Columbia County. The entire county.

Cook County. The entire county.

Coweta County. The entire county.

Crawford County, The entire county.

Crisp County. The entire county.

Decatur County. The entire county.

De Kalb County. The entire county.

Dodge County. The entire county.

Dooly County. The entire county.

Dougherty County. The entire county.

Douglas County. The entire county.

Early County. The entire county.

Echols County. The entire county.

Effingham County. The entire county.

Emanuel County. The entire county.

Evans County. The entire county.

Fayette County. The entire county.

Floyd County. That portion of the
county lying within Georgia Militia
Districts 829, 855, 859, 919, 923, 924, 962,
1048, 1059, 1120, 1453, 1478, 1504, 1562,
1688, 1719, and 1822.

Forsyth County. That portion of the
county lying within Georgia Militia
Districts 879, 1276, and 795.
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Fulton County. The entire county.
Glascock County. The entire county.
Glynn County. The entire county.
Grady County. The entire county.
Greene County. The entire county.
Gwinnett County. The entire county.
Hall County. That portion of the
county lying within Georgia Militia
Districts 413, 1270, and 1419.
Hancock County. The entire county.
Haralson County. The entire county.
Harris County. The entire county.
Heard County. The entire county.
Henry County. The entire county.
Houston County. The entire county.
Irwin County. The entire county.
Jasper County, The entire county.
Jeff Davis County. The entire county.
Jefferson County. The entire county.
Jenkins County. The entire county.
Johnson County. The entire county.
Jones County. The entire county.
Lamar County. The entire county.
Lanier County. The entire county.
Laurens County. The entire county.
Lee County. The entire county.
Liberty County. The entire county.
Lincoln County. That portion of the
county lying within Georgia Militia

Districts 182, 183, 184, 185, 186, and 263.

Long County. The entire county.
Lowndes County. The entire county.
Macon County. The entire county.
Marion County. The entire county.
McDuffie County. The entire county.
Mecintosh County. The entire county.
Meriwether County. The entire
county.
Miller County. The entire county.
Mitchell County. The entire county.
Monroe County. The entire county,
Montgomery County. The entire
county.
Morgan County. The entire county.

Muscogee County. The entire county.

Newton County. The entire county.

Oconee County. The entire county.

Oglethorpe County. That portion of
the county lying within Georgia Militia

Districts 227, 228, 229, 230, 232, and 234.

Paulding County. The entire county.
Peach County. The entire county.
Pierce County. The entire county.
Pike County. The entire county.

Polk County. The entire county.
Pulaski County. The entire county.
Putnam County. The entire county.
Quitman County. The entire county.
Randolph County. The entire county.

Richmond County. The entire county.

Rockdale County. The entire county.
Schley County. The entire county.
Screven County. The entire county.
Seminole County. The entire county.
Spalding County. The entire county.
Stewart County. The entire county.
Sumter County. The entire county.
Talbot County. The entire county,

Taliaferro County. The entire county.

Tattnall County. The entire county.
Taylor County. The entire county.
Telfair County. The entire county.
Terrell County. The entire county.
Thomas County. The entire county.
Tift County. The entire county.
Toombs County. The entire county.
Treutlen County. The entire county.
Troup County. The entire county.
Turner County. The entire county.
Twiggs County. The entire county,
Upson County. The entire county.
Walton County. The entire county.
Ware County. The entire county.
Warren County. The entire county,
Washington County. The entire
county,
Wayne County. The entire county.
Webster County. The entire county.
Wheeler County. The entire county.
Wilcox County. The entire county.
Wilkes County. That portion of the
county lying within Georgia Militia
Districts 164, 168, 169, 171, 174, 175, 176,
and 177.
Wilkinson County. The entire county.
Worth County. The entire county.
(2) Suppressive areas. None.

Mississippi
(1) Generally infested areas.
Adams County. The entire county.
Alcorn County. The entire county.
Amite County. The entire county.
Attala County. The entire county.

Benton County. That portion of the
county lying south of the north line of T.
48

Bolivar County. T.20N., R. 8,7, and 8
W..T.21N..R.5,6,and 7 W, and S. %2
T.22N,R.8 W.

Carroll County. The entire county.

Calhoun County. The entire county.

Chickasaw County. The entire county.

Choctaw County. The entire county.
Claiborne County. The entire county.
Clarke County. The entire county.
Clay County. The entire county.
Copiah County. The entire county.
Covington County. The entire county.
Forrest County. The entire county.
Franklin County. The entire county.
George County. The entire county.
Greene County. The entire county.
Grenada County. The entire county.
Hancock County. The entire county.
Harrison County, The entire county.
Hinds County. The entire county.
Holmes County. The entire county.
Humphreys County. The entire
county.
Issaquena County. The entire county.
Itawamba County. The entire county.
Jackson County. The entire county.
Jasper County. The entire county.
Jefferson County. The entire county.
Jefferson Davis County. The entire
county.

Jones County. The entire county.

Kemper County. The entire county.

Lafayette County. That portion of the
county lying south of the north line of T.
10S,T.9S.R.1,2,and3W,; T.8S., R.
1W;T.7S.R.1 W, and SE. %, T.6 S,
R.3W,

Lamar County. The entire county.

Lauderdale County. The entire county.

Laewrence County. The entire county.

Leake County. The entire county.

Lee County. The entire county.

Leflore County. That portion of the
county lying south of the north line of T.
19 N.; S. Y2 of T. 20 N, R. 1 E;; and that
portion of T. 20 and 21 N,, R. 2 E, lying in
the county.

Lincoln County. The entire county.

Lowndes County. The entire county.

Madison County. The entire county.

Marion County. The entire county.

Monroe County. The entire county.

Montgomery County. The entire
county. ¥

Neshoba County. The entire county.

Newton County. The entire county.

Noxubee County. The entire county.

Oktibbeha County. The entire county.

Pangla County. That portion of T, 10
S.,R. 5 W. lying in the county and T. 10
S.R.6W.

Pearl River County. The entire county.

Perry County, The entire county.

Pike County. The entire county.

Pontotoc County. The entire county.

Prentiss County. The entire county.

Rankin County. The entire county.

Scott County. The entire county.

Sharkey County. The entire county.

Simpson County. The entire county.

Smith County. The entire county.

Stone County. The entire county.

Sunflower County. That portion of the
county lying south of the north line of T.
19N.and T.20 N, R. 5 W.

Tallahatchie County. That portion of
the county lying south of the north line
of T. 24 N. and east of the west line of R.
2K,

Tippah County. That portion of the
county lying south of the north line of T.
38.

Tishomingo County. The entire
county.

Union County. The entire county.

Walthall County. The entire county.

Warren County. The entire county.

Washington County. The entire
county.

Wayne County. The entire county.

Webster County. The entire county.

Wilkinson County. The entire county.

Winston County. The entire county.

Yalobusha County. The entire county.

Yazeo County. The entire county.

(2) Suppressive areas. None.

- . - * -
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North Carolina

(1) Generally infested areas.

Anson County. That portion of the
county bounded by a line beginning at
the intersection of State Secondary
Road 1756 and the Pee Dee River; then
southwesterly along said road to its
intersection with State Secondary Road
1744; then southerly along said road to
its intersection with State Secondary
Road 1730; then west along said road to
its intersection with State Secondary
Road 1801; then southeasterly along said
road to its intersection with State
Highway 145; then northeasterly along
said highway to its intersection with
U.S. Highway 74; then east along said
highway to its intersection with State
Secondary Road 1748; then north along
said road to its intersection with the Pee
Dee River; then northwesterly along said
river to the point of beginning.

Beaufort County. That portion of the
county bounded by a line beginning
where U.S. Highway 17 intersects the
Beaufort-Craven County line; then north
along said highway to its intersection
with State Secondary Road 1127; then
easterly along said road to its

intersection with State Highway 33; then

northwesterly along said highway to its
intersection with State Secondary Road
1124; then easterly along said road to its
intersection with State Secondary Road
1123; then northwesterly along said road
to its intersection with State Secondary
Road 1177; then northeasterly along said
road to the Pamlico River; then
southeasterly along said river to Upper
Goose Creek; then north along said
creek to its intersection with State
Secondary Road 1365; then north along
said road to its intersection with State
Secondary Road 1332; then north along
said road to its intersection with State
Secondary Road 1331; then easterly
along said road to its intersection with
U.S. Highway 264; then easterly along
said highway to its intersection with
Pungo Creek; then southeasterly along
said creek to the Pungo River and the
Beaufort-Hyde County line; then
southeasterly along said county line to
its intersection with the Beaufort-
Pamlico County line; then westerly,
southerly, and northwesterly along said
county line to the Beaufort-Craven
County line; then northwesterly along
said county line to the point of
beginning.

Bladen County. That portion of the
county bounded by a line beginning at a
point where Bladen, Columbus, and
Robeson County lines intersect; then
northerly along the Bladen-Robeson
County line to its intersection with Black
Reedy Meadow Creek; then east along
said creek to its intersection with State

Highway 131; then southeast along said
highway to its intersection with State
Highway 41; then easterly along said
highway to its intersection with U.S.
Highway 701; then northeast along said
highway to its intersection with the
Cape Fear River; then east along said
river to its intersection with Turnbull
Creek; then northerly along said creek to
its intersection with U.S. Highway 701;
then easterly and northeasterly along
said highway to its intersection with the
Bladen-Sampson County line; then
southeasterly along said county line to
its intersection with the Bladen-Pender
County line; then southerly and
southwesterly along said county line to
its intersection with the Bladen-
Columbus County line; then southwest,
northwest, and west along said county
line to the point of beginning.
Burnswick County. The entire county.
Carteret County. The entire county.
Columbus County. The entire county.
Craven County. That portion of the
county bounded by a line beginning at a
point where State Secondary Road 1266
intersects the Craven-Jones County line;
then east along said road to its
intersection with State Secondary Road
1262; then northeasterly along said road
to its intersection with State Secondary
Road 1258; then southeasterly along said
road to its intersection with State
Secondary Road 1256; then
southeasterly along said road to its
intersection with State Secondary Road
1251; then northeast along said road to
its intersection with State Highway 55;
then southeast along said highway to its
intersection with Cove Creek; then
northerly along said creek to its
intersection with the Nuese River; then
southeasterly along said river to its
intersection with State Secondary Road
1449, then northeast along said road to
its intersection with State Secondary
Road 1400; then north along said road to
its intersection with State Secondary
Road 1448; then northeasterly along said
road to its intersection with State
Secondary Road 1444; then northerly
along said road to its intersection with
State Highway 118; then easterly along
said road to its intersection with State
Secondary Road 1654; then easterly
along said road to its intersection with
Business U.S. Highway 17; then north
along said highway to its intersection
with State Secondary Road 1638; then
easterly along said road to its
intersection with the Craven-Beaufort
County line; then southeast along said
county line to its intersection with the
Craven-Pamlico County line; then
southerly and easterly along said county
line to its intersection with the Craven-
Carteret County line; then southeasterly

and southwesterly along said county
line to its intersection with the Craven-
Jones County line; then north and west
along said county line to the point of
beginning.

Duplin County. That area bounded by
a line beginning at the intersection of
the Duplin-Sampson County line with
State Secondary Road 1130; then east
along said road to its intersection with
State Secondary Road 1129; then
northeast along said road to its
intersection with State Highway 41; then
southeast along said highway to its
intersection with State Highway 11; then
northerly along said highway to its
intersection with State Secondary Road
1555; then northeast along said road to
its intersection with State Secondary
Road 1553; then southeasterly along said
road to its intersection with State
Secondary Road 1551; then east along
said road to its intersection with State
Secondary Road 1549; then southerly
along said road to its intersection with
State Highway 11; then east along said
highway to its intersection with the
Duplin-Lenoir County line; then
southerly along said county line to its
intersection with the Duplin-Jones
County line; then southeast along said
county line to its intersection with
Duplin-Onslow County line; then
southerly along said county line to its
intersection with the Duplin-Pender
County line; then west along said county
line to its intersection with the Duplin-
Sampson County line; then westerly
along said county line to the point of
beginning.

Jones County. The entire county.

Lenoir County. That portion of the
county bounded by a line beginning at a
point where State Secondary Road 1165
intersects the Lenoir-Duplin County line;
then east along said road to its
intersection with State Secondary Road
1111; then south along said road to its
intersection with State Secondary Road
1112; then east along said road to its
intersection with State Highway 11; then
north along said highway to its
intersection with State Secondary Road
1116; then east along said road to its
intersection with State Secondary Road
1130; then northeasterly aldng said road
to its intersection with State Secondary
Road 1136; then east along said road to
its intersection with State Secondary
Road 1137; then northeasterly along said
road to its intersection with State
Secondary Road 1925; then east along
said road to its intersection with State
Secondary Road 1912; then north along
said road to its intersection with State
Secondary Road 1913; then easterly
along said road to its intersection with
State Secondary Road 1903; then south
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along said road to its intersection with
State Secondary Road 1915; then
southeasterly along said road to the
Lenoir-Jones County line; then southerly
along said county line to the Lenoir-
Duplin County line; then northerly along
said county line to the point of
beginning.

New Hanover County. The entire
county.

Onslow County. The entire county.

Pamlico County. The entire county.

Pender County. The entire county.

Robeson County. That portion of the
county bounded by a line beginning at a
point where the Seaboard Coastline .
Railroad intersects the North Carolina-
South Carolina State line, thence
northeast along said railroad to its
intersection with the Lumber River,
thence southeast and east along said
river to its intersection with State
Secondary Road 1003, thence riortheast
along said road to its intersection with
State Highway 211, thence east along
said highway to its intersection with
State Highway 41, thence east along
said highway to its intersection with the
Robeson-Bladen County line, thence
southeast along the Robeson County line
to its junction with the North Carolina-
South Carolina State line, thence
northwest along said State line to the
point of beginning.

Sampson County. That portion of the
county bounded by a line beginning at a
point where U.S. Highway 701 intersects
the Sampson-Bladen County line; then
east along an imaginary line to the
intersection of State Secondary Road
1132 and State Secondary Road 1133;
then easterly along State Secondary
Road 1133 to its intersection with State
Highway 411; then east and south along
said highway to its intersection with
State Secondary Road 1125; then south
along said road to its intersection with
State Highway 41; then east along said
highway to its intersection with U.S,
Highway 421; then north along said
highway to the Sampson-Duplin County
line; then easterly along said county line
to the Sampson-Pender County line; then
southwesterly along said county line to
the Sampson-Bladen County line; then
northwesterly along said county line to
the point of beginning.

(2) Suppressive areas. None.

. - * * -

South Carolina

(1) Generally infested areas.

Aiken County. The entire county.
Allendale County. The entire county.
Bamberg County. The entire county.
Barnwell County. The entire county.
Beaufort County. The entire county.
Berkeley County. The entire county.
Calhoun County. The entire county.

Charleston County. The entire county.
Clarendon County. The entire county.
Colleton County. The entire county.
Darlington County. The entire county.
Dillon County. The entire county.
Dorchester County. The entire county.
Edgefield County. That portion of the
county bounded by a line beginning at a
point where State Primary Highway 23
intersects the Edgefield-McCormick
County line, thence east along said
highway to its intersection with State
Secondary Highway 10, thence
southeast along said highway to its
junction with U.S. Highway 25, thence
southeast along said highway to its
junction with State Primary Highway 19,
thence southeast along said highway to
its intersection with Edgefield-Aiken
County line, thence southwest along
said county line to its junction with the
Savannah River, thence northwest along
said river to its junction with the
Edgefield-McCormick County line,
thence north along said county line to
the point of beginning.
Fairfield County. The entire county.
Florence County. The entire county.
Georgetown County. The entire
county.
Hampton County. The entire county.
Horry County. The entire county.
Jasper County. The entire county.
Kershaw County. The entire county.
Lancaster County. The entire county.
Lee County. The entire county.
Lexington County. The entire county.
Marion County. The entire county.
Marlboro County. That portion of the
county bounded by a line beginning at
the intersection of U.S. Highway 15 and
401 with the South Carolina-North
Carolina State line, then southeast along
said State line to its junction with the
Marlboro-Dillon County line, then
southwest along said county line to its
junction with the Great Pee Dee River,
then northwesterly along said river to a
point due west from the junction of State
Secondary Highway 209 and State
Primary Highway 912, then due east
along an imaginary line from said point
to said junction, then northeast from
said junction along State Primary
Highway 912 to its junction with State
Secondary Highway 33, then east along
said highway to its intersection with
State Primary Highway 9, then southeast
along said highway to its intersection
with the corporate limits of the city of
Bennettsville, then southerly, westerly,
and easterly along said city limits to its
intersection with State Primary Highway
9, then southeast along said highway to
its intersection with U.S. Highway 15
and 401, then northeasterly along said
highway to the point of beginning,
excluding the cities of Bennettsville,
McColl, and Tatum.

MecCormick County. That portion of
the county bounded by a line beginning
at the junction of State Secondary
Highway 179 and the Clark Hill
Reservoir, thence northeast along said
highway to its junction with State
Primary Highway 283 at Plum Branch,
thence east along said highway to its
intersection with the McCormick-
Edgefield County line, thence southerly
along said county line to its junction
with the Savannah River, thence
northwesterly along said river and Clark
Hill Reservoir to the point of beginning.

Newberry County. That portion of the
county bounded by a line beginning at a
point where U.S. Highway 76 intersects
the Newberry-Laurens County line, then
northeasterly, easterly, southerly, and
westerly along the Newberry County
line to its intersection with State
Primary Highway 395, then northerly

. along said highway to its junction with

State Secondary Highway 41, then
northeasterly along said highway to its
junction with U.S. Highway 76, then
northwesterly along said highway to the
point of beginning.

Orangeburg County. The entire
county.

Richland County. The entire county.

Sumter County. The entire county.

Williamsburg County. The entire
county.

(2) Suppressive areas. None.

* - * - -

Texas

(1) Generally infested areas.
Anderson County. The entire county.
Angelina County. The entire county.
Aransas County. The entire county.
Atascosa County. The entire county.
Austin County. The entire county.
Bandera County. That portion of the
county bounded by a line beginning at a
point where Texas Highway 18
intersects the Bandera-Kerr County line,
thence southeasterly along said county
line to its junction with the Bandera-
Kendall County line, thence
southeasterly along said county line to
its junction with the Bandera-Bexar
County line, thence southwesterly along
said county line to its junction with the
Bandera-Medina County line, thence
southwesterly, westerly, northerly, and
westerly along said county line to its
intersection with Farm to Market Road
689, thence northerly along said road to
its intersection with Texas Highway 16,
thence northwesterly along said
highway to the point of beginning,
including the towns of Bandera and
Medina.
Bastrop County. The entire county.
Bee County. That portion of the
county bounded by a line beginning at a
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point where U.S. Highway 59 intersects
with the Bee-Live Oak County line,
thence easterly along said highway to 1ts
intersection with Farm to Market Road
351, thence southeasterly along said
road to its junction with State Highway
202, thence easterly along said highway
to its intersection with the Bee-Refugio
County line, thence southwesterly along
said county line to its junction with the
Bee-San Patricio County line, thence
southwesterly and northwesterly along
said county line to its junction with the
Bee-Live Oak County line, thence
northeasterly and northwesterly along
said county line to the point of
beginning, but excluding the city of
Beeville.

Bell County. The entire county.

Bexar County. The entire county.

Blanco County. The entire county.

Bowie County. That portion of the
county bounded by a line beginning at a
point where Farm to Market Road 2148
intersects Interstate Highway 30, thence
easterly along said highway to its
intersection with the Texas-Arkansas
State line, thence southerly along said
State line to its intersection with
Sulphur River, thence northwesterly and
westerly along said river to its
intersection with U.S. Highway 59,
thence northerly along said highway to
its junction with Farm to Market Road
2148, thence northerly along said road to
the point of beginning.

Brazoria County. The entire county.

Brazos County, The entire county.

Burleson County. The entire county.

Caldwell County. The entire county.

Calhoun County. The entire county.

Camp County. That area within a
circle having a radius of 3 miles with the
center at the intersection of loop 238 and
State Highway 11.

Cass County. That portion of the
county lying east of U.S. Highway 59
including the cities of Atlanta and
Queen City, but excluding the city of
Linden,

Chambers County. The entire county.

Cherokee County. The entire county.

Collin County. The entire county.

Colorado County. The entire county.

Comal County. The entire county.

Dallas County. The entire county.

Denton County. The entire county.

De Wiit County. The entire county.

Ellis County. That portion of the
county lying north of U.S. Highway 287
including the cities of Midlothian and
Ennis, but excluding the city of
Waxahachie.

Falls County. The entire county.

Fayette County. The entire county.

Fort Bend County. The entire county.

Freestone County. The entire county.

Frio County. That portion of the
county bounded by a line beginning at a

point where Farm to Market Road 462
intersects the Frio-Median County line,
thence east along said county line to its
junction with the Frio-Atascosa County
line, thence south along said county line
to its junction with the Frio-LaSalle
County line, thence west along said
county line to its intersection with Farm
to Market Road 1582, thence northwest
along said road to its junction with U.S.
Highway 81, thence northeast along said
highway to its intersection with Farm to
Market Road 140, thence northwesterly
along said road to its intersection with
Interstate Highway 35, thence northerly
along said highway to its intersection
with Farm to Market Road 462, thence
northwest along said road to the point of
beginning, including the city of Pearsall
and the town of Moore.

Galveston County. The entire county.

Gillespie County. The entire county.

Goliad County. The entire county.

Gonzales County. The entire county.

Grayson County. That portion of the
county lying south of a line beginning at
a point where State Highway 56
intersects the Cooke-Grayson County
line, thence east along said highway to
its junction with U.S. Highway 82,
thence east along said highway to its
intersection with the Grayson-Fannin
County line, but excluding the city of
Sherman and the towns of Whitesboro,
Southmayd, and Bells.

Gregg County. The entire county, -

Grimes County. The entire county.

Guadalupe County. The entire county.

Hardin County, The entire county.

Harris County. The entire county.

Harrison County. The entire county.

Hays County. The entire county.

Henderson County. That portion of
the county lying east of a line beginning
at a point where Farm to Market Road
314 intersects the Van Zandt-Henderson
County line, thence south along said
road to its junction with Farm to Market
Road 315, thence southwesterly along
said road to its junction with the
Henderson-Anderson County line, but
excluding the cities of Brownsboro,
Moor Station and Poynor.

Hill County. That erea within a circle
having a radius of 4 miles with the
center where State Highway 22
intersects U.S, Highway 77 at the most
northern point.

Houston County. The entire county.

Jackson County. The entire county.

Jasper County. The entire county.

Jefferson County. The entire county.

Jim Wells County. That portion of the
county lying north of a line beginning at
a point where Farm to Market Road 2295
intersects the Jim Wells-Duval County
line, thence southeast and east along
said road to its junction with State
Highway 141, thence east along said

highway to its intersection with the Jim
Wells-Kleberg County line, but
excluding the city of San Diego.

Johnson County. The entire county,

Kendall County. The entire county.

Kerr County. The entire county.

Kleberg County. The entire county.

Lavaca County. The entire county.

Lee County. The entire county.

Leon County. The entire county.

Liberty County. The entire county.

Limestone County. The entire county.

Madison County. The entire county.

Marion County. The entire county.

Matagorda County. The entire county.

MeLennan County. The entire county.

Medina County. That portion of the
county bounded by a line beginning at a
point where Texas Farm to Market Road
689 intersects the Medina-Bandera
County line, thence easterly, southerly,
and northeasterly along said county line
to its junction with the Medina-Bexar
County line, thence south along said
county line to its junction with the
Medina-Frio County line, thence west
along said county line to its intersection
with Texas Farm to Market Road 462,
thence northwest and north along said
road to its intersection with U.S.
Highway 90, thence east along said
highway to its junction with Texas Farm
to Market Road 689, thence northerly
along said highway to the point of
beginning, excluding the towns of
Yancey and Hondo.

Milan County. The entire county.

Montgomery County. The entire
county.

Nacogdoches County. The entire
county.

Navarro County. That area within a
circle having a radius of 3 miles with the
focal point at the intersection of Texas
Highway 31 and Farm to Market Road
1129.

Newton County. The entire county.
~ Nueces County. The entire county,

Orange County. The entire county.

Panola County. The entire county,

Polk County. The entire county.

Rains County. That portion of the
county bounded by a line beginning at a
point where U.S. Highway B9 intersects
the Rains-Hunt County line, thence
southeasterly along said highway to its
junction with Farm to Market Road 47,
thence southerly and southwesterly
along said road to its intersection with
the Rains-Van Zandt County line, thence
northwesterly along said county line to
its junction with the Rains-Hunt County
line, thence northerly and easterly along
said county line to the point of
beginning, but excluding the city of
Point. Y

Refugio County. The entire county.

Robertson County. The entire county.
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Rockwall County. The entire county.

Rusk County. The entire county.

Sabine County. The entire county.

San Augustine County. The entire
county.

San Jacinto County. The entire county.

San Patricio County. The entire
county.
Shelby County. The entire county.
Smith County. The entire county.
Tarrant County. The entire county.
Travis County. The entire county.
Trinity County. The entire county.
Tyler County. The entire county.
Upshur County. That portion of the
county lying scuth of a line beginning
where State Highway 154 intersects the
Wood-Upshur County line, thence
easterly along said highway to its
intersection with State Highway 155,
thence northeasterly along said highway
to its intersection with the Upshur-
Marion County line where the line ends,
including the city of Gilmer.
Victoria County. The entire county.
Walker County. The entire county.
Waller County. The entire county.
Washington County. The entire
county. '
Wharton County. The entire county.
Williamson County. The entire
county.
Wilson County. The entire county.
Wood County. That portion of the
county lying south of the city limits of
Alba, State Highway 182 and State
Highway 154, but excluding the cities of
Alba and Quitman.
(2) Suppressive areas. None.
. - - * *
(Secs. 8, 9, 37 Stat. 318, as amended, sec. 108,
71 Stat. 33 (7 U.S.C. 164, 162, 150ee); 7 CFR
217, 2,51, 371.2(c); 7 CFR 301.81-2)
Done at Washington, D.C., this 19th day of
July 1984,
Harvey L. Ford,
Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.
[FR Doc. 84-19484 Filed 7-20-84: 9:56 am]
BILLING CODE 3410-34-M

Federal Crop Insurance Corporation

7 CFR Part 402
[Docket No. 0804S; Amdt. No. 2]

Raisin Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
Raisin Crop Insurance Regulations (7
CFR Part 402), effective for the 1984 and
succeeding crop years, by: (1) Changing

the policy to make it easier to read; (2)
adding a provision which permits
determination of indemnities based on
the tonnage report rather than at loss
adjustment time; (3) providing for a
coverage level if the insured does not
select one; (4) adding a 60-day claim for
indemnity provision; (5) changing the
cancellation/termination dates to
conform with farming practices; (6)
providing that any change in the policy
will be available in the service office by
a certain date; (7) adding a definition for
“service office;” (8) providing for unit
determination when the tonnage report
is filed; (9) adding sections concerning
“descriptive headings,"”
“determinations," and “notices"; (10)
amending the interest rate due on
premium payment after a certain date;
(11) redesignating Appendix B to Part
402 as Appendix A, listing the counties
where raisin crop insurance is
authorized to be offered; (12) providing
an extension of time for filing a claim for
indemnity; and (13) providing that
raisins damaged by rain, and
reconditioned, must meet Raisin
Administrative Committee (RAC)
standards for marketable raisins.

FCIC also issues a new subsection in
the raisin crop insurance regulations to
contain the control numbers assigned by
the Office of Management and Budget
(OMB] to information collection
requirements of these regulations,

In reviewing these regulations, FCIC
determined that the current minimum
value of $75.00 per ton, established as
the minimum value to count of raisins
not removed from the vineyard, did not
accurately reflect the market value of
such raisins. Indications are that

~ processors many times offer less than

this amount for such raisins as salvage.
Therefore, FCIC determined that the
value to count for raisins produced on
the unit and not removed from the
vineyard shall be the larger of the
salvage value or $35.00 per ton. This
change will be of benefit to the insured
producer and will more accurately
reflect the market value of salvaged
raisins to be considered as production to
count.

The intended effect of this rule is to
update the policy for insuring raisins in
accordance with Departmental
Regulation 1512-1, requiring a review of
the regulations as to need, currency,
clarity, and effectiveness, and to codify
OMB control numbers assigned under
the Paperwork Reduction Act to
information collection requirements in
these regulations.

EFFECTIVE DATE: August 7, 1984.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop

Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone (202) 447-3325.

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole.

SUPPLEMENTARY INFORMATION: This
action has been reviewed uder USDA
procedures established in Departmental
Regulation 1512-1 (Dec. 15, 1983). This
action constitutes a review under such
procedures as to the need, currency,
clarity, and effectiveness of these
regulations. The sunset review date
established for these regulations is April
1, 1988.

Merritt W. Sprague, Manager, FCIC,
has determined that this action (1) is not
a major rule as defined by Executive
Order No. 12291 (February 17, 1981), (2)
will not increase the Federal paperwork
burden for individuals, small businesses,
and other persons, and (3) conforms to
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), and
other applicable law,

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

As set forth in the final rule related
notice to 7 CFR Part 3015, Subpart V (48
FR 29116, June 24, 1983), the Federal
Crop Insurance Corporation’s program
and activities, requiring
intergovernmental consultation with
State and local officials, are excluded
from the provisions of Executive Order
No. 12372. :

It has been determined that this action
is exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

On Tuesday, October 11, 1983, FCIC
published a notice of proposed
rulemaking amending the Raisin Crop
Insurance Regulations under the
provisions of Departmental Regulation
1512-1, and to issue a new subsection to
contain the Office of Management and
Budget (OMB) control numbers assigned
to information collection requirements
of these regulations. The notice of
proposed rulemaking published in the
Federal Register at 48 FR 46062 was
incorrectly listed as Amendment No. 3.
That error is corrected herein. The
public was given 60 days in which to
submit written comments, data, and
opinions on the proposed rule, but none
were received. On Thursday, May 31,
1984, FCIC published a Supplemental
Notice of Proposed Policy Rulemaking
and Extension of Comment Period in the
Federal Register at 49 FR 22660. The
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supplemental notice was for the purpose
of soliciting comments on proposed
additional changes to (1) provide an
extension of the time for filing a claim
for idemnity, and (2) providing that
raisins damaged by rain and
reconditioned must meet the Raisin
Administrative Committee (RAC)
standards for marketable raisins. The
public was given an additional 30 days
in-which to submit written comments,
data, and opinions on the supplemental
notice, but none were received.
Therefore, the proposed rule published
at 48 FR 48062, and the supplemental
notice of proposed policy rulemaking,
published at 49 FR 22660, are adopted as
a final rule, incorporated herein,
effective for the 1984 and succeeding
crop years.

List of Subjects in 7 CFR Part 402
Crop insurance, Raisin.
Final rule

PART 402—[AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby amends the Raisin Crop
Insurance Regulations, effective for the
1984 and succeeding crop years, in the
following instances:

1. The Authority citation for 7 CFR
Part 402 is:

Authority: Secs. 506, 518, Pub. L. 75-430, 52
Stat. 73, 77 as amended (7 U.S.C. 1508, 1518),

2.7 CFR 402.3 is added to read as
follows:

§402.3 OMB control numbers.

The information collection
requirements contained in these
regulations (7 CFR Part 402) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0563-0003 and 0563-
0007.

3. 7 CFR 402.7(d) is revised to read as
set forth below:

§402.7 The application and policy.

- * - * -

(d) The application for the 1984 and
succeeding crop years is found at
Subpart D of Part 400—General
Administrative Regulations (7 CFR
400.37, 400.38; first published at 48 FR
1023, January 10, 1983) and may be
amended from time to time for
subsequent crop years. The provisions
of the Raisin Insurance Policy for the
1984 and succeeding crop years, are as
follows:

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Raisin—Crop Insurance Policy

(This is a continuous contract. Refer to
Section 18.)

AGREEMENT TO INSURE: We shall
provide the insurance described in this policy
in return for the premium and your
compliance with all applicable provisions.

Throughout this policy, “you' and “your”
refer to the insured shown on the accepted
Application and “we," "“us" and “our” refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of loss.

a. The insurance provided is against the
unavoidable loss resulting from rain
occurring within the insurance period, on
raising while in the vineyard, on trays or in
rolls for drying unless excepted, excluded, or
limited by the actuarial table.

b. We shall not insure against any loss of
production due to:

(1) the neglect, mismanagement or wrong
doing of you, any member of your household,
your tenantsa or employees:

(2) the failure to follow recognized good
raisin management practices;

(3) the impoundment of water by any
governmental, public or private dam or
reservoir project; or

(4) any cause other than rain.

2. Tonnage and share insured.

a. The crop insured for each crop year shall
be raisins of the grape varieties for which an
amount of insurance and premium rate are
provided by the actuarial table.

b. The tonnage insured for each crop year
ghall be the tonnage in which you have a
share, as reported by you or as determined
by us, whichever we shall elect.

¢. the insured share shall be your share as
landlord, owner-operator, or tenant in the
insured raisins at the earlier of the time
insurance attaches or at the time damage
becomes apparent, as determined by us.

d. We do not insure any raisins which are
first placed on trays after:

PREMIUM ADJUSTMENT TABLE *

(1) September 20; or

(2) an earlier date if specified by the
actuarial table.

3. Report of tray count, tonnage and share.

You shall report on our form:

a. for the insured raisins which are not
damaged, the net tons of all raisins produced
in the county in which you have a share and
your share as soon as delivery records are
available.

b. for the insured raisins which are
damaged:

(1) The name of the variety;

(2) The location(s) of vineyard(s);

(3) The number of trays upon which the
raisins have been placed for drying; and

(4) Your share.

We are authorized by you to determine or
verify the insured tonnage from records
maintained by the Raisin Administrative
Committee of the United States Department
of Agriculture.

You shall report separately any tonnage
that is not insurable. You shall report if you
do not have a share in any insurable tonnage
in the county. This report shall be submitted
annually on or before March 31. Indemnities
may be determined on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we determine by unit the
insured tonnage and share or we may deny
liability on any unit. Any report submitted by
you may be revised only upon our approval.

4. Amounts of insurance and coverage
levels.

a. The amounts of insurance and coverage
levels are contained in the actuarial table.

b. Coverage level 2 will apply, if you do not
elect a coverage level.

¢. You may change the amount of insurance
and coverage level on or before the closing
date for submitting applications for the crop
year established by the actuarial table.

d. If the raisins are not damaged by rain
the amount of insurance will be determined
by multiplying the insured tonnage times the
amount of insurance per ton, times your
share.

e, If the raisins are damaged by rain, the
number of trays upon which the raisins-have
been placed for drying shall be multiplied by
the average tray weight, and such product or
actual marketing records or both shall be the
basis for determining the insured tonnage.
The amount of insurance for any unit will
then be determined by multiplying the
insured tonnage times the amount of
insurance per ton, times your share.

[Percent adiustments for favorable conti i periencel
Numbers of years conti i gh previous year
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00 1o .20 100 a5 95 90 90 85 80 75 70 70 65 65 60 80 55 50
2110 40 100 100 95 85 90 20 80 85 80 80 75 75 70 70 65 60
A1 1o 60 100 100 85 85 85 95 a5 80 20 80 85 85 80 80 75 70




Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Rules and Regulations 29561
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1.10 15°1.48 10| 10| to| 12| 104| 08| 108| 110| 12| 14| 16| 18| 20| 122| 124 126
1.20 10 1.39 100| 00| 00| 04| 108| 12| 116| 120| 24| 128| 132| 136 140 144 | 148 152
1.40 10 1,89 00| 10| 10| 108| 116| 124| 152| 140| 148 | 156| 164| 172| 80| 188 | 196 204
170 10 1,89 100| 00| wo| 12| 122| 132 142 152| 2| 72| 182 192| 202| 212| 222 232
2,00 to 2.49 10| 10| 00| 16| 128| 140| 152| 164| 176 | 188| 200| 212| 224| 236| 248 260
250 10 3.24 100 |, 100 100| 20| 134| 148| 62| 76| 190| 204 | 218| 232| 248| 260| 274 268
32510 399 100| 10| 105| 12¢| 140| 158| 122| 188| 204| 220| 238| 252| 268| 284 300 300
4.00 to 4.98 100 100 110| 128| 148| 184| 82| 200| 218| 298| 254| 272 280| S300| 300 300
5.00 to 5.99 100| 00| 15| 32| 52| 72| 92| 212| 232| =252| 272| 282| 300| 300| 300 300
600 and up 100| 00| 120| 136| 188| 80| 202| 224| 248| 268| 200| 300| 300| 300| 300 300
! For premium adjustmont purposes, only the years during which premiums were samed shall be considered.
* Loss Ratio means the ratio of & f ¢ (s) d

-Ong“mcmm15aormu&hmﬁmn&émwm1me".ummhammmu"mvw'mmmuwmwyw
axceeds premium for the yeer.

5. Annual premium.

a. The annual premium is earned and
payable on the date insurance attaches. The
amount is computed by multiplying the
amount of insurance times the premium rate,
times the insured tonnage, times your share
on the date insurance attaches, times the
applicable premium adjustment percentage
contained in the following table:

b. Interest shall accrue at the rate of one
and one-half percent (1%%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date.

¢. Any premium adjustment applicable to
the contract shall be transferred to:

(1) The contract of your estate or surviving
spouse in case of your death;

(2) The contract of the person who
succeeds you if such person had previously
participated in the vineyard operation; or

(3) Your contract if you stop vineyard
operations in one county and start vineyard
operations in another county.

d. If participation is not continuous, any
premium shall be computed on the basis of
previous unfavorable insurance experience
but no premium reduction under section 5a
shall be applicable.

6. Deductions for debt.

Any unpaid amount due us may be
deducted from any indemnity payable to you
or from any loan or payment due you under
any Act of Congress or program administered
by the United States Department of
Agriculture or its Agencies.

7. Insurance period.

Insurance attaches at the time the raisins
are placed on the trays for drying and ends
the earliest of:

a. October 25;

b. The date the raisins are boxed; or

c. The date the raisins are removed from
the vineyard.

8. Notice of damage or loss,

a. If you are going to claim an indemnity on
any unit, we must be given notice within
seven days of the date when damage from
rain becomes apparent, giving the date(s) of
such damage.

b. We may reject any claim for indemnity if
such damage is not reported within seven
days or if any of the requirements of section 9
are not complied with.

9. Claim for indemnity.

a. Any claim for indemnity must be
submitted to us on our form not later than
March 31 after the calendar date for the end
of the insurance period.

b. We shall not pay any indemnity unless

you:

(1) Establish the total production of raisins
on the unit and that any loss of production
was directly caused by rain during the
insurance period;

(2) Authorize us in wriling to examine and
obtain any records pertaining to the
production and/or marketing of the insured
raisins under this contrac! from the raisin
packer, raisin reconditioner and/or the Raisin
Administrative Committee established under
order of the United States Department of
Agriculture; and

(3) Furnish all information we require
concerning the loss.

¢ The indemnity shall be determined on
each unit by:

(1) Multiplying the insured tonnage of
raising by the amount of insurance per ton;

{2) Subtracting therefrom the total value of
production to count; and

(3) Multiplying this result by your share.

d. If the information reported by you results
in a lower premium than the actual premium
determined to be due, the indemnity shall be
reduced proportionately.

e. Undamaged raisins or raisins damaged
solely by uninsured causes shall be valued at
the current market value or the amount of
insurance, whichever is higher.

f. Raising damaged partially by rain and
partially by uninsured causes shall be valued
at the highest prices obtainable, subject to an
adjustment for any reduction in value due to
uninsured causes.

g. Raisins damaged by rain, but which are
reconditioned and meet Raisin
Administrative Committee (RAC) standards
for marketable raisins, shall be valued at the
current market price or the amount of
insurance, whichever is higher. An allowance
for reconditioning will be deducted from that
value. The allowance for reconditioning will
be made only when the raisins have been
inspected and found to contain mold. :
imbedded sand, or micro-organisms in excess
of tolerances for marketable raisins.

The maximum allowance for any one
reconditioning as a result of rain is contained
in the actuarial table, but the total-
reconditioning allowance must not exceed
the value of the raisins after reconditioning.

h. We may require you to recondition a
representative sample(s) of not more than 10
tons of raisins damaged by rain lo determine
if they meet RAC standards for marketable
raisins. On the basis of determinations made
after such sampling, we may require you to
recondition all raisins, or we may value
raisins at the current market price or the
amount of insurance, whichever is higher. If
the representative sample(s) do not meet
RAC standards for marketable raisins, the
cost of reconditioning such sample(s) must be
deducted from the total value of the raisins
for the unit can be marketed as undamaged
raisins, shall be valued at the current market
price or the amount of insurance, whichever
is higher, except that an allowance for
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reconditioning shall be deducted from such
value. The allowance for reconditioning shall
be made only when the raisins have been
inspected and found to contain mold,
imbedded sand, or microorganisms. The
maximum allowance for any one
reconditioning as a result of rain is contained
in the actuarial table, but the total
reconditioning allowance shall not exceed
the value of the raisins after reconditioning.

i. The value of count for any raisins
produced on the unit and not removed from
the vineyard, shall be the larger of the
appraised salvage value ar $35.00 per ton.
You shall be responsible for boxing and
delivering any raisins that can be removed
from the vineyard.

j- We may acquire all of the right and title
to your share of any raisins damage by rain,
In such event, the raisins shall be valued at
“zero" in determining the amount of loss and
we have the right of ingress or egress to the
extent necessary to take possession of, care
for, and remove such raisins.

k. Raisins destroyed without inspection
shall be valued at the amount of insurance.

L. You shall not abandon any tonnage to us
unless by agreement under subsection j.

m. You may not bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508{c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

n. We shall pay the loss within 30 days
after we reach agreement with you or entry of
a final judgment. In no instance will we be
liable for interest or damages in connection
with any claim for indemnity, whether we
approve or disapprove such claim.

o. If you die, disappear, or are judicially
declared incompetent, or if you are an entity
other than an individual and such entity is
dissolved after the date insurance attaches
for any crop year, any indemnity shall be
paid to the person(s) we determine to be
beneficially entitled thereto,

10. Concealment or fraud.

We may void the contract on all crops
insured without affecting your liability for
premiums or waiving any right, including the
right to collect any amount due us if, at any
time, you have concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
shall be effective as of the beginning of the
crop year with respect to which such act or
omission occurred.

11. Transfer of right to indemnity on
insured share.

If you transfer any part of your share
during the crop year, you may transfer your
right to an indemnity, The transfer must be on
our form and approved by us. We may collect
the premium from either you or your
transferee or both. The transferee shall have
all rights and responsibilities under the
contract,

12. Assignment of indemnity.

You may assign to another party your right
to an indemnity for the corp year only on our
form and with our approval. The assignee
shall have the right to submit the loss notices
and forms required by the contract.

13. Subrogation. (Recovery of loss from a
third party.)

Because you may be able to recover all or &
part of your loss from someone other than us,
you must do all you can to preserve any such
rights. If we pay you for your loss then your
right of recovery shall at our option belong to
us. If we recover more than we paid you plus
our expenses, the excess shall be paid to you.

14. Records and access to farm.

You shall keep for two years after the time
of loss, records of the insured, uninsured and
planted acreage in your vinyard operation.
Any person designated by us shall have
access to such records and the vinyard for
purposes related to the contract.

15. Other insurance.

If in any crop year, you obtain any other
insurance on any unit(s) against rain damage
or loss while the raisins are on the trays for
drying, this contract shall be voided for that
crop year on such unit(s) if such other
insurance is obtained before insurance
attaches under this contract.

16. Life of contract: Cancellation and
termination.

a. This contract shall be in effect for the
crop year specified on the application and
may not be canceled for such crop year.
Thereafter, the contract shall continue in
force for each succeeding crop year unless
canceled or terminated as provided in this
section.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the
cancellation date preceding such crop year.

c. This contract shall terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due: .

(1) If deducted from an indemnity claim
shall be the date you sign such claim; or

(2] If deducted from payment under another
program administered by the United States
Department of Agriculture shall be the date
such payment was approved.

d. The cancellation and termination dates
are July 31.

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract shall terminate as of
the date of death, judicial declaration, or
dissolution. However, if such event occurs
after insurance attaches for any crop year,
the contract shell continue in force through
the crop year and terminate at the end
thereof. Death of a partner in a partnership
shall dissolve the partnership unless the
partnership agreement provides otherwise. If
two or more persons having a joint interest
are insured jointly, death of one of the
persons shall dissolve the joint entity.

f. The contract shall terminate if no
premium is earned for five consecutive years.

17. Contract changes.

We may change any terms and provisions
of the contract from year to year. If the
amount of insurance you selected is no longer
offered, the actuarial table will provide the
amount of insurance which you shall be
deemed to have elected. All contract changes
shall be available at your service office by
April 30 preceding the cancellation date.

Acceptance of any changes shall be
conclusively presumed in the absence of any
notice from you to cancel the contract,

18. Meaning of terms.

For the purposes of raisin crop insurance:

a. “Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the amounts of insurance, coverage
levels, premium rates, varieties,
reconditioning allowances, and related
information regarding raisin insurance in the
county.

b. “Contiguous land" means land which is
touching at any point except that land which
is separated by only a public or private right-
of-way shall be considered contiguous.

c. “County" means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown by the actuarial
table.

d. “Crop year" means the calendar year in
which the raisins are placed on trays for
drying.

e. “Insured” means the person who
submitted the application accepted by us.

f. “Person" means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

8. "Raisin tonnage report” means a form
prescribed by us for annually reporting all
your share of and tonnage of raisins in the
county.

h. “Service office" means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

i. "Tenant"” means a person who rents land
from another person for a share of the raisins
or a share of the proceeds therefrom.

j. “Ton" means 2,000 pounds When deemed
appropriate, we may determine raisin
tonnage computed on the basis of one ton of
raisins insured for every four and a half tons
of fresh grapes when first placed on trays for
drying.

k. “Unit" means all insurable acreage of the
same grape variety, located on contiguous
land, on the date insurance attaches for the
crop year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and
operated by another entity on a share basis.

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the raisins on such land shall be
considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreement between you and us. Units as
herein defined will be determined when the
tonnage is reported. Errors in reporting such
units may be corrected by us to conform to
applicable guidelines when adjusting a loss.
We may consider any tonnage and share
thereof reported by or for your spouse or
child or any member of your household to be
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your bona fide share or the bona fide share of
any other person having an interest therein.

19. Descriptive headings.

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended to
affect the construction or meaning of any of
the provisions of the contract.

20. Determinations.

All determination requred by the policy
shall be made by us. If you disagree with our
determinations you may obtain *
reconsideration of or appeal those
determinations in accordance with Appeal
Regulations.

21. Notices.

All notices required to be given by you
mus! be in writing and received by your
service office within the designated time
unless otherwise provided by the notice
requirement. Notices required to be given
immediately may be by telephone or in
person and confirmed in writing. Time of the
notice will be determined by the time of our
receipt of the written notice.

4.7 CFR Part 402 is further amended
by redesignating Appendix B as
Appendix A and revising Appendix A to
read as follows:

Appendix A—Counties Designated for
Raisin Crop Insurance

The following counties are designated
for Raisin Crop Ingurance under the
provisions of 7 CFR 402.1.

California
Fresno Merced
Kern Stanislaus
Kings Tulare
Madera

Done in Washington, D.C. on July 3, 1984.

Diana Moslak,
Acting Secretary, Federal Crop Insurance
Corporation.

Dated: July 16, 1984.

Approved by:

Thomas D. Lynn,

Acting Manager.

[FR Doc. 84-19352 Filed 7-20-84; B:45 am|
BILLING CODE 3410-08-M

Agricultural Stabilization and
Conservation Service

7 CFR Parts 724, 725, and 726

Tobacco Allotment and Marketing
Quota Regulations; All Kinds of
Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.
ACTION: Final rule.

SUMMARY: This rule amends regulations
at 7 CFR Parts 724, 725, and 726 to
provide that the average market prices
received in the immediately preceding

marketing year by producers for all

, kinds of tobacco subject to marketing

quotas and the rates of penalty for all
kinds of tobacco subject to marketing
quotas will no longer be codified. The
rates of penalty will be published
annually as a notice in the Federal
Register.

EFFECTIVE DATE: July 23, 1984,

FOR FURTHER INFORMATION CONTACT:

C. Douglas Richardson, Agricultural
Program Specialist, Tobacco and
Peanuts Division, USDA-ASCS, P.O.
Box 2415, Washington, D.C. 20013. (202)
447-4281.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and
Departmental Regulation 1512-1 and has
been classified as "not major.” It has
been determined that this notice will not
result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The title and number of the Federal
Assistance Program to which this rule
applies are: Commodity Loan and
Purchases; 10.051, as found in the
Catalog of Federal Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the
Agricultural Stabilization and
Conservation Service (ASCS) in not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Section 314 of the Agricultural
Adjustment Act of 1983, as amended,
(the 1983 Act”) provides that marketing
quota penalties shall be assessed
whenever a kind of tobacco is marketed
in excess of the marketing quota
established for the farm on which such
tobacco is produced. Section 314 of the
1983 Act provides that the rates of
penalty per pound for all kinds of
tobacco shall be seventy-five (75)
percent of the average market prices for

such kinds of tobacco for the
immediately preceding marketing year.
The average market prices received by
producers for the immediately preceding
marketing year for all kinds of tobacco
are determined and announced annually
by the Crop Reporting Board, Statistical
Reporting Service, USDA.

Currently, the regulations found at 7
CFR 724.88, 725.92, and 726.86 are
amended annually to set forth the
average marketing prices for specified
tobaccos for previous marketing years
and the rates of penalty for these
tobaccos. The annual publication of
these average market prices and rates of
penalty are determined as the result of
mathematical calculations which are
merely ministerial in nature.

In order to simplify the announcement
of rates of penalty applicable to all
kinds of tobacco for which marketing
quotas are in effect for a marketing year,
it has been determined that the rates of
penalty will be determined and
announced annually in a notice
published in the Federal Register.

Since the only purpose of this final
rule is to delete certain regulations the
subject of which will be published
annually in a notice in the Federal
Register, it has been determined that no
further public rulemaking is required.

List of Subjects in 7 CFR Parts 724, 725,
and 728

Acreage allotment, Marketing quota,
Tobacco.

Final Rule
PARTS 724, 725, and 726—[AMENDED]

Accordingly, 7 CFR Parts 724, 725, and
7286 are amended by revising §§ 724.88, -
725.92, and 726.86 to read as shown
below. The text of each section is
identical except for the section number.
The text of the section is set out only
once.

§ =—.—— Rate of penalty.

The rate of penalty for a marketing
year shall be equal to seventy-five (75)
percent of the average market price for
the kind of tobacco for the immediately
preceding marketing year as determined
by the Crop Reporting Board, Statistical
Reporting Service, U.S. Department of
Agriculture. The rate of penalty will be
determined and announced annually for
each marketing year in a notice
published in the Federal Register.

(Sec. 314, 52 Stat. 48, as amended, (7 U.S.C.
1314))
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Signed at Washington, D.C. on July 18,
1984.

Everett Rank,

Administrator, Agricultural Stabilization and
Conservation Service.

[FR Doc. 84-19335 Filed 7-20-84; 8:45 am)

BILLING CODE 3410-05-M

~ 7 CFR Part 760

Dairy Indemnity Payment Program

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to amend the Dairy Indemnity
Payment Program Regulations to extend
without change the operation of the
program through September 30, 1984.
EFFECTIVE DATE: This regulation shall
become effective July 23, 1984.

FOR FURTHER INFORMATION CONTACT:
Clarence Domire, Agricultural Program
Specialist, Emergency Operations and
Livestock Programs Division, ASCS,
USDA, South Building, Room 4095,
Washington, D.C. 20013; (202) 447-7673.
SUPPLEMENTARY INFORMATION:
Information collection requirements
contained in this regulation (7 CFR Part
760) have been approved by the Office
of Management and Budget (OMB) in
accordance with the provisions of 44
U.S.C. Chapter 35 and have been
assigned OMB control No. 0560-0045.

This rule has been reviewed under
USDA procedures established in
accordance with Executive Order 12291
and Secretary’'s Memorandum 1512-1
and has been classified as “not major."
This rule has been classified as "not
major’ since it will not result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
region; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign
based enterprises in domestic or export
markets.

The title and number of the Federal
agsistance program to which this rule
applies are: Title-Dairy Indeminity
Payments, Number 10.53, as found in the
Catalog of Federal Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the
Agricultural Stabilization and
Conservation Service is not required by
5 U.S.C 553 or any other provision of
law to publish a notice of proposed

rulemaking with respect to the subject
matter of this rule,

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment.
Therefore, neither an environmental
assessment nor an Environmental
Impact Statement is needed.

The Dairy Indemnity Payment
Program was originally authorized by
Section 331 of the Economic Opportunity
Act of 1964 (75 Stat. 525). The statutory
authority for the program has been
extended several times, most recently
by the Agriculture and Food Act of 1981
(95 Stat. 1220) which authorized the
program to be carried out through
September 30, 1985, The objective of the
program is to indemnify dairy farmers
and manufacturers of dairy products
who, through no fault of their own,
suffer income losses on milk or milk
products removed from commercial
markets because such products contain
certain harmfull residues. In addition,
dairy farmers can also be indemnified
for income losses due to residues of
toxic substances and contamination by
nuclear radiation or fallout.

The Agriculture and Food Act of 1981
made no substantive changes with
respect to the Dairy Indemnity Pavment
Program but merely extended the time
period for conducting the program. The
sum of $1.8 million was appropriated to
cover fiscal year 1983 and 1984 claims
under the program. Of this amount,
$1,467,983.59 was used to pay fiscal year
1983 claims. This leaves $392,016.41
remaining for the payment of fiscal year
1984 claims. The regulations currently
authorize the operation of the program
through September 30, 1988.
Accordingly, it is necessary to amend
these regulations to provide that the
program will be carried out through the
end of the fiscal year (i.e., September 30,
1984). In addition, the regulations have
been amended to add certain control
numbers assigned by OMB to comply
with the information collection
requirements of the Paperwork
Reduction Act.

Since the only purpose of this final
rule is to extend the operation of the
Dairy Indemnity Payment Program, it
has been determined that no further
public rulemaking is required. Therefore,
this regulation shall become effective
upon publication in the Federal Register.

List of Subjects in 7 CFR Part 760

Bees, Dairy products, Honey
indemnity payments, Pesticides and
pests.

Final Rule

PART 760—[AMENDED]

Accordingly, the regulations at 7 CFR
Part 760 are amended as follows:

1. The Table of Contents to Part 760
Dairy Indeminity Payment Programs is
amended by adding § 760.34 as
follows:

Sec.

. * » -

760.34 Paperwork Reduction Act assigned
numbers.

§760.2 [Amended]

2. In § 760.2, paragraphs (k) (1) and (2),
(1), and (o) are amended by striking out
*1983"" and inserting in lieu thereof
“1984"_

§760.8 [Amended]

3. Section 760.8 is amended by striking
out “1983" inserting in lieu thereof
1984".

4. A new section 760.34 is added to
read as follows:

§ 760.34 Paperwork Reduction Act
assigned numbers.

The information collection
requirements contained in these
regulations (7 CFR Part 760) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Control Number 0560~
0045.

(Secs. 1, 2 and 3, Pub. L. 90484, 82 Stat, 750,
as amended (7 U.S.C. 450j, k, and 1)

Signed at Washington, D.C.; on July 18,

1984,

Everett Rank,

Administrator, Agricultural Stabilization and
Conservation Service.

[FR Dog. 84-19407 Filed 7-20-84; 8:45 am]

BILLING CODE 3410-05-M

Commodity Credit Corporation
7 CFR Part 1421

CCC Grain Price Support Regulations
Governing Loan Purchase Program for
1984 and Subsequent Crops of Rice

AGENCY: Commadity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: The purpose of this rule is to
amend the regulations governing the
Loan and Purchase Program for 1984 and
Subsequent Crops of Rice, 7 CFR
1421.300 et seq., to delete any references
to rice stored identity preserved in an
approved warehouse. It has been
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determined that identity preserved
warehouse storage for rice will no
longer be authorized by the Commodity
Credit Corporation for the 1984 and
subsequent crops of rice.

pATE: This final rule shall become
effective July 1,1984.

ADDRESS: Director, Cotton, Grain and
Rice Price Support Division, ASCS, U.S.
Department of Agriculture, P.O. Box
2415, Washington, DC 20013,

FOR FURTHER INFORMATION CONTACT:
Chris Niedermayer, Cotton, Grain, and
Rice Price Support Division, ASCS, U.S.
Department of Agriculture, P.O. Box
2415, Washington, DC 20013, (202) 447~
4229, A separate regulatory impact
analysis was not prepared because the
effects of this final rule are primarily
administrative.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established in
accordance with provisions of Executive
Order 12291 and Departmental
Regulation 1512-1 and has been
classified as "not major." It has been
determined that the provisions of this
final rule will not resultin: (1) An annual
effect on the economy of $100 million or
more; (2) major increases in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographical
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of U.S.-based enterprises
to compete with foreign-based
enterprises in domestic or export
markets.

It has been determined that the
Regulatory Flexihility Act is not
applicable to this rule since the
Commaodity Credit Corporation (CCC) is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this final rule.

The title and number of the Federal
Assistance Program to which this rule
applies are: Commodity Loans and
Purchases, Number 10,051 as filed in the
Catalog of Federal Domestic Assistance.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment.
Therefore, neither an environmental
assessment nor an Environmental
Impact Statement is needed.

On November 2, 1983, the Department
of Agriculture published in the Federal
Register a notice of proposed
determinations with respect to the 1984
crop of rice (48 FR 50589), Interested
parties were encouraged to comment on
several proposals including the

elimination of IP storage as an option
under Uniform Rice Storage Agreements
between CCC and rice warehousemen.

Four sets of comments were received
which addressed the issue of
elimination of IP storage. Two comments
opposed the elimination of IP storage
and two favored it. One of the two
comments opposing the proposal felt
that it was unfair for the warehouseman
to have to assume all the obligations of
shrinkage of the rice, and that, if IP
storage was discontinued, CCC should
allow some shrinkage tolerance on
commingled storage. The other comment
opposing the proposal stated that, since
rice warehouses do not normally trade
in rice and have no opportunity to
update CCC inventories, eliminating IP
storage would place rice warehousemen
under hardship, reduce storage
availability, and increase costs to
warehouses and CCC.

After review of the comments and
other information available to CCC, it
has been determined that IP storage
should be eliminated. An analysis of
rice storage rates offered to CCC by rice
warehousemen indicated that the IP and
commingled storage rates were nearly
the same even though the
warehouseman's liability in delivery
and settlement of IP-stored rice is
considerable less. Discontinuing IP
storage will equalize the liability of all
rice warehousemen who store rice for
CCC and will eliminate many of the
numerous problems and delays in
settling loans with producers who
pledged IP-stored rice as collateral for a
price support loan.

The eﬁmination of IP storage was
partially implemented by an amendment
to the Uniform Rice Storage Agreements
currenty in effect, which was sent to
warehousemen for their approval on
March 13, 1984. The use of IP storage
will be totally discontinued when all
Uniform Rice Storage Agreements are
renewed on July 1, 1984.

Since the only purpose of this rule is
to amend the regulations at 7 CFR
§§ 1421.300 through 1421.312 to delete
obsolete references to identity preserved
(IP) warehouse storage which will no
longer be authorized under the Uniform
Rice Storage Agreements which go into
effect on July 1, 1984, and to make
certain other limited technical changes,
it has been determined that no further
public rulemaking is required. This rule
shall become effective on July 1, 1984.

Accordingly, the regulations governing
price support for 1982 and subsequent
crops of rice set forth at 7 CFR 1421.300
through 1421.312 are amended as stated
herein for the 1984 and subsequent crops
of rice. The material previously
appearing in this subpart remains in full

force and effect as to the crops to which
it was applicable.

List of Subjects in 7 CFR Part 1421

Grains, Loan programs—Rice Price
Support Programs.

Final Rule

Accordingly, 7 CFR Part 1421 is
amended as follows:

PART 1421—{AMENDED]

1. The title of the Subpart—Loan and
Purchase Program for 1982 and
Subsequent Crops Rice is revised to
read as follows:

Subpart—Loan and Purchase Program
for 1984 and Subsequent Crops Rice

2. The authority citation for
§§ 1421.300-1421.312 reads as follows:

Authority: Secs. 4, 5, 62 Stat. 1070, 1072, as
amended (15 U.S.C. 714 b and c¢); secs. 101(i),
401, 95 Stat. 1242, 83 Stat. 1051, as amended (7
U.S.C. 1441, 1421).

3. Section 1421.300 is revised to read
as follows:

§ 1421300 Purpose.

This subpart contains provisions
which, together with: (a) The General
Regulations Governing Price Support for
the 1978 and Subsequent Crops: (b) the
Cooperative Marketing Associations
eligibility requirements for price support
as set forth in Part 1425 of this title; and
(c) any amendments or revisions of such
regulations, set forth in requirements
with respect to price support for the 1984
and subsequent crops of rice.

4, In § 1421.304, paragraph (b) is
revised to read as follows:

§ 1421.304 Determination of quality.

- - - - *

(b) Loans and purchases. In the case
of rice stored commingled in an
approved warehouse, loans and
purchases will be made on the basis of
the quality shown on the warehouse
receipt or supplemental certificate, if
applicable. Loans and purchases on
farm-stored rice will be based on the
rate published in a notice in the Federal
Register for the applicable crop year.

5. In § 1421.305, paragraph (a) is
revised to read as follows:

§ 1421.305 Determination of quantity.

(a) In warehouse. The amount of a
loan on the guantity of eligible rice
stored commingled in an approved
warehouse shall be based on the weight
specified on the warehouse receipts
representing such rice which is pledged
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as security for the loan, or on the
supplemental certificate, if applicable.

* - * * >

6. In § 1421.306, paragraphs (b) and (c)
are revised to read as follows:

§ 1421.306 Warehouse receipts.

* - - * -

(b) Entries. Each warehouse receipt or
supplemental certificate properly
identified with the warehouse receipt
must be issued in accordance with the
Uniform Rice Storage Agreement. The
following items must be shown on the
warehouse receipt and/or supplemental
certificate:

(1) Net weight;

(2) Class;

ES] Gragﬁ;xs ;

4) Grading factors;

(5) Milling yield;

(6) Moisture;

(7) That the rice is stored commingled;

(8) The manner by which rice was
received (truck or rail).

(c) Supplemental certificate. When
required, the supplemental certificate
shall be executed by the warehouse
operator for commingled rice.

§ 1421.307 [Amended]
7.In § 1421.307, paragraph (a) is
corrected by deleting the words “farm
storage loan" and inserting in lieu
thereof the words “farm-stored loan”.
8. Section 1421.308 is revised to read
as follows:

§ 1421.308 Fees and charges.

The producer shall pay a loan service
fee and delivery charge as specified in
§ 1421.11.

§ 1421.309 [Removed]

9. Part 1421 is amended by removing
§ 1421.309.

§ 1421.310 [Amended]

10. In § 1421.310, paragraphs (a) and
(b) are redesignated as paragraphs (b)
and (c); the first paragraph is
redesignated as paragraph (a); and
redesignated paragraphs (b) and (c) are
revised to read as follows:

* - » * *

(b) Commingled warehouse storage,
Settlement for eligible rice stored
commingled in an approved warehouse
and acquired by CCC under loan or by
purchase shall be made on the basis of
the class and the grade, quality, and
quantity as shown on the warehouse
receipt or supplemental certificate, if
applicable.

(c) Farm Storage. Settlement for
eligible rice acquired under loan or
purchase delivered into an approved
warehouse from farm storage pursuant
to instructions of the county ASCS

office, where the warehouse issues a
commingled warehouse receipt, shall be
made on the basis of the class and the
grade, quality and quantity as shown on
the warehouse receipt or supplemental
certificate, if applicable. Settlement for
eligible rice acquired under loan or
purchase delivered to CCC at other than
an approved warehouse shall be made
on the basis of the class and the grade
and quality shown on the Federal or
Federal-State sample inspection
certificate and on the basis of the
quantity shown on the weight
certificates.

Signed at Washington, D.C., on July 18,
1984.

Everett Rank,
Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 84-19408 Filed 7-20-84; 8:45 am)
BILLING CODE 3410-05-M

R —

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service -

8 CFR Part 205

Revocation of Approval of Petitions

AGENCY: Immigration and Naturalization
Service, Justice,

ACTION: Final rule.

SUMMARY: This rule amends the
regulations by adding a new situation to
the list of circumstances where
automatic revocation of an immigrant
visa petition occurs. The situation added
is where an alien admitted for lawful
permanent residence terminates or loses
that status. The petitioner's loss of
status causes the termination of both the
validity of the second preference visa
petition and the alien beneficiary's
eligibility to receive an immigrant visa.
This circumstance is not contained in
the present automatic revocation list
although it is provided for in 8 CFR
204.4(a). By implementing this change,
the Service formalizes current
procedures and provides a clearer
understanding of the process to the
public. The rule also amends the
regulations to allow any Service officer
who is authorized to make decisions on
petitions to accept a request to
withdraw a visa petition instead of only
the officer who originally approved the
petition, This will allow the Service to
act more efficiently since at present the
withdrawal request must be sent to the
approving office.

EFFECTIVE DATE: August 22, 1984.

FOR FURTHER INFORMATION CONTACT:

For General Information: Loretta J.
Shogren, Director, Policy Directives
and Instructions, Immigration and
Naturalization Service, 425 I Street,
NW., Washington, DC 20536,
Telephone: (202) 633-3048.

For Specific Information: Bert C. Rizzo,
Immigration Examiner, Immigration
and Naturalization Service, 425 [
Street, NW., Washington, DC 20536,
(202) 633-3946.

SUPPLEMENTARY INFORMATION: Section
204.4(a) of 8 CFR provides that an
approved visa petition remains valid
only as long as the relationship
established in the petition is valid and
the status established in the petition
remains the same, The term “and
status” of that regulation refers to the
status of the petitioner. For example, a
lawful permanent resident petitioner
must continue to be a lawful permanent
resident in order for a beneficiary to
maintain entitlement to receive a second
preference immigrant visa. At the
present time the regulation does not
provide a specific mechanism or
procedure for terminating petition
validity when a petitioner loses his or
her status other than through death.

A lawful permanent resident may lose
that status through a variety of methods,
including deportation under section 242
of the Act, exclusion under section 236
of the Act, or by voluntarily
relinquishing residence. Any of these
occurrences would trigger revocation of
an approved visa petition.

One of the purposes of the
Immigration and Nationality Act of 1952
is the reunification of families. If the
petitioner in a visa petition proceeding
is no longer entitled to live permanently
in the United States, continuation of the
validity of the petition would not serve
that purpose. Therefore, automatic
revocation of the approval would be the
best method to accomplish that purpose.

8 CFR Part 205 lists a number of
circumstances under which the approval
of an immigrant visa petition is
terminated. These generally concern the
loss of status of the petitioner or
withdrawal of the petition by the
petitioner. This rule adds to these
circumstances the situation in which the
petitioner loses the status held at the
time the petition was filed, Accordingly,
when a lawful permanent resident
terminates or otherwise loses that
status, the petition is automatically
revoked, unless it is automatically
converted to a new classification as a
result of the naturalization of the
petitioner. By implementing this change,
the Service formalizes the current
procedure and provides a clearer
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understanding of the process to the
public. Also, the addition of this
situation to the automatic revocation list
will provide for official notification to
the petitioner, the American consul, and
the alien beneficiary (through the
consul) when the situation occurs.

The current regulation also states that
an approved visa pelition is
automatically revoked when the
petitioner files a formal notice of
withdrawal with the officer who
approved the petition. Approval of
petitions is delegated to the district
directors of the Service. Accordingly,
under the current regulation, only the
district director who approved the
petition can accept the petitioner's
notice of withdrawal. This causes
needless delay in administrative
processing since some requests for
withdrawal of visa petition approval
must be transferred from the office of
receipt to the office which originally
processed the petition. After acceptance
of the withdrawal and completion of the
revocation, the file must then be
returned to the district office presently
maintaining the record on the alien
beneficiary. This amendment would
allow any district director to accept a
notice of withdrawal and to send the
required notice of revocation to the
American consul and to the petitioner,
thus easing administrative procedure
and speeding response to the petitioner.

This is not a major rule within the
meaning of section 1(b) of E.O. 12291.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking is
unnecessary because the rule merely
implements existing Service procedure
found elsewhere in this title.

In accordance with 5 U.S.C. 605(b), the
Commissioner of Immigration and
Naturalization certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects in 8 CFR Part 205

Administrative practice and
procedure, Immigration, Revocation,
Petitions.

Accordingly, Title 8 of the Code of
Federal Regulations is amended as
follows:

PART 205—REVOCATION OF
APPROVAL OF PETITIONS

In § 205.1, paragraph (a)(1) is revised;
a new paragraph (a)(9) is added; and
paragraphs (c) (3) and (4) are revised to
read as follows:
§205.1 Automatic revocation.

(a) Relative petitions.

(1) Upon written notice of withdrawal
filed by the petitioner with any officer of
the Service who is authorized to grant or
deny petitions.

(9) Upon the legal termination of the
petitioner’s status as an alien admitted
for lawful permanent residence in the
United States; unless the petitioner
became a United States citizen, then
§ 204.5(c) of this title applies.

(c) Petitions under section 203(a) (3)
or (6).

(3) Upon written notice of withdrawal
filed by the petitioner, in third
preference cases, with any office of the
Service who is authorized to grant or
deny petitions.

(4) Upon written notice of withdrawal

. filed by the petitioner, in sixth

preference cases, with any officer of the
Service who is authorized to grant or
deny petitions.
- - - - L
(Secs. 103 and 205, Immigration and
Nationality Act, as amended (8 U.5.C. 1103
and 1155))

Dated: June 27, 1984.
Andrew J. Carmichael, Jr.,
Associate Commissioner, Examinations,
Immigration and Naturalization Service.
[FR Doc. 84-16367 Filed 7-20-84; 8:45 am)
BILLING CODE 4410-10-M

-— ——

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 327 and 381

[Docket No. 83-0401]

Importation of Meat and Poultry
Products; Refused Entry Product

AGENCY: Food Safety and Inspection_
Service, USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) regulations
concerning imported product require,
among other things, strict controls over
the movement and sale of “'refused
entry” product. One requirement is that
“refused entry" product must be
exported within 45 days after notice is
given to the Director of Customs unless
the owner or consignee disposes of it by
destroying it or by converting it to
animal food within the 45-day period.
FSIS has recently learned, however, that
some “refused entry" product, after
being exported to other countries, is
being reshipped to the United States for

export. To ensure that “refused entry"
product does not enter into United
States’ commerce, FSIS is undertaking
this emergency rulemaking prohibiting
the return to the United States of any
product “refused entry" into commerce
within the United States.

DATE: Interim rule effective July 23, 1984;
comments must be received on or before
September 21, 1984.

ADDRESS: Written comments to:
Regulations Office, Attn: Annie Johnson,
FSIS Hearing Clerk, Room 2637, South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250. Oral
comments as provided under the Poultry
Products Inspection Act to: Dr. Grace
Clark (202) 447-7610. (See also
“Comments" under Supplementary
Information.)

FOR FURTHER INFORMATION CONTACT:
Dr. Grace Clark, Director, Foreign
Programs Division, International
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250 (202) 447-7610.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

The Agency has made a determination
that this interim rule is not a major rule
under Executive Order 12291. It will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Effect on Small Entities

The Administrator, FSIS, has
determined that this interim rule will not
have a significant economic impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act, Pub. L. 96-354 (5 U.S.C. 801). This
interim rule strengthens the current
regulations by prohibiting the return to
the United States of any previously
designated “refused entry” product
which was required to permanently
leave the United States in the initial
regulation.

Comments

Interested persons are invited to
submit comments concerning this action.
Wiritten comments must be sent in
duplicate to the Regulations Office and
should bear reference to the docket
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number located in the heading of this
document. Any person desiring
opportunity for oral presentation of
views as provided under the Poultry
Products Inspection Act must make such
request to Dr. Grace Clark so that
arrangements may be made for such
views to be presented. A transcript shall
be made of all views orally presented.
All comments submitted pursuant to this
action will be made available for public
inspection in the Regulations Office
between 9 a.m. and 4 p.m., Monday
through Friday.

Background

On August 19, 1982, FSIS published in
the Federal Register (47 FR 36109) an
interim rule, effective immediately,
establishing new procedures for
handling imported product to de¢rease
the likelihood that “refused entry™ meat
and poultry product will enter into
United States' commerce. FSIS had
received information from the
Department of Agriculture's Office of
the Inspector General revealing that
some product that had been refused
entry at United States’ ports because it
was adulterated or misbranded had
entered into the United States for use as
human food.

The interim rule was made a final rule
on April 13, 1983, with an effective date
of May 13, 1983 (48 FR 15887). The rule
provides, among other things, stricter
controls on the movement and sale of
“refused entry” product, one of which
requires that such product be exported
to another country within a 45-day
period unless the owner or consignee,
within 45 days, causes it to be destroyed
as human food or converts it to animal
food.

As a result of information received
and follow-up investigations, FSIS has
learned that some “refused entry”
product has been exported to another
country within the 45-day limitation but
then returned to the United States
through another port and/or under
license provided for the transshipment
of product not intended for sale in the
United States. This practice defeats the
intent of the April 13, 1983, final rule,
which is to decrease the likelihood that
adulterated product will enter into
United States' commerce. Based on
these recent events, and the minimal
inspection resources that can be
devoted to controlling such product,
FSIS has determined it necessary to
modify its regulations to protect the
consuming public from “refused entry"
product. Therefore, FSIS is immediately
revising, on an interim basis, the Federal
meat and poultry products inspection
regulations by clearly prohibiting the
reentry into the United States of any

meat or poulty product that had been
refused entry into United States'
commerce. The transportation of
adulterated meat and poultry product
across the United States would be
prohibited under both the Federal Meat
Inspection Act and the Poultry Products
Inspection Act.

List of Subjects
8 CFR Part 327

Meat inspection, Imported products.
9 CFR Part 381

Poultry products inspection, Imported
products.

Part 327 of the Federal meat
inspection regulations (9 CFR Part 327)
and Part 381 of the poultry products
inspection regulations (9 CFR 381) are
revised as follows:

PART 327—[AMENDED]

1. The authority citation for Part 327 is
revised to read as follows:

Authority: 34 Stat, 1260, 81 Stat. 584, as
amended (21 U.S.C. 601 et seq.), 72 Stat. 862,
92 Stat, 1089, as amended (7 U.S.C. 1901 et
seq.), 76 Stat. 663 (7 U.S.C. 450 et seq.).

2. Section 327.13 is amended by
adding a new paragraph (a)(7) to read as
follows:

§327.13 Samples; inspection of
consignments; refusal of entry; marking.

(a) L

(7) No product which has been refused
entry and exported to another country
pursuant to paragraph (a)(2) of this
section may be returned to the United
States under any circumstance.

- L - - -

PART 381—{AMENDED]

3. The authority citation for Part 381 is
revised to read as follows:
Authority: 71 Stat. 441, 82 Stat. 791, as

amended, 21 U.S.C. 451 et seq.; 76 Stat. 663 (7
U.S.C. 450 et seq.).

4. Section 381.202 is amended by
adding a new paragraph (a)(6) to read as
follows: p?

§ 381.202 Poultry products offered for

entry; reporting of findings to customs;
handling of articles refused entry.

(a) o0k

(6) No product which has been refused
entry and exported to another country
pursuant to paragraph (a)(2) of this
section may be returned to the United
States under any circumstance.

L - * - -

Pursuant to the authority in 5 U.S.C.
553, it is found upon good cause that
notice and other public procedures with
respect to this amendment at this time
are impracticable and contrary to public
interest, and good cause is found for
making this amendment effective less
than 30 days after publication in the
Federal Register. Comments have been
solicited for 60 days after publication of
this document, and a final document
discussing comments received and any
amendments will be published in the
Federal Register as soon as possible.

Done at Washington, DC, on: July 10, 1984,
Donald L. Houston,
Administrator, Food Safety and Inspection
Service.
[FR Doc. 84-19337 Filed 7-20-84; &:45 am|
BILLING CODE 3410-DM-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket No. 9158]

American Medical international, Inc., et
al.; Prohibited Trade Practices and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Final order.

SuMMARY: This final order requires a
Beverly Hills operator of the nation's
third largest chain of proprietary
hospitals, among other things, to divest
French Hospital in San Luis Obispo,
California, to a Commission-approved
buyer within twelve months from the
effective date of the order. The purpose
of the divestiture is to reestablish the
facility as a viable competitor in San
Luis Obispo County and the firm is
required to take all measures necessary
to prevent any deterioration of the
hospital's present operating abilities or
market value, pending divestiture. The
order further requires the company to
provide the Commission, for a period of
ten years, with advance notification of
its intention to acquire any hospital
located in states specified in the order.
DATES: Complaint issued on July 30,
1981. Final Order issued on July 2, 1984."
FOR FURTHER INFORMATION CONTACT:
FTC/P-852, L. Barry Costilo,
Washington, D.C. 20580 (202) 724-1208.
SUPPLEMENTARY INFORMATION: In the
Matter of American Medical
International, Inc., a corporation, and
AMISUB (French Hospital), a
corporation. The prohibited trade

*Copies of the Complaint, Initial Decision and
Opinion of the Commission are filed with the
original document.
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practices and/or corrective actions, as
codified under 16 CFR Part 13, are as
follows: Subpart—Acquiring Corporate
Stock or Assets: § 13.5 Acquiring
corporate stock or assets; § 13.5-20
Federal Trade Commission Act.

List of Subjects in 16 CFR Part 13
Hospitals, Trade practices.
(Sec. 6, 38 Stat. 721; 15 U.S,C. 48, Interpret or

apply sec. 5, 38 Stat. 719, as amended; sec. 7,
38 Stat. 731, as amended; 15 U.S.C. 45, 18)

Before Federal Trade Commission
[Docket No. 9158]

Final Order

!

In the Matter of American Medical
International, Inc., a corporation, and
AMISUB (French Hospital), a
corporation. .

This matter has been heard by the
Commission upon the appeal of
Respondents from the Initial Decision,
and upon briefs and oral argument in
support of and in opposition to the
appeal. For the reasons stated in the
accompanying opinion, the Commission
has determined to affirm in part and
reverse in part the Initial Decision,
Accordingly, the Commission enters the
following Order.

Definitions

It is ordered that for purposes of this
Order the following definitions shall
apply:

A. “Acquire any hospital” means to
directly or indirectly acquire all or any
part of the stock or assets of any
hospital, or enter into any arrangement
by which AMI obtains ownership,
management, or control of any hospital,
including the right to lease or manage
any hospital.

B. "AMI'" means American Medical
International, Inc., a corporation
organized under the laws of Delaware
with its principal executive offices at
414 North Camden Drive, Beverly Hills,
California 90210, and its directors,
officers, agents, and employees, and its
subsidiaries, divisions, affiliates,
successors, and assigns.

C. "AMISUB (French Hospital)'
means the wholly-owned subsidiary
corporation of AMI that was established
for the purpose of acquiring and
operating French Hospital located in
San Luis Obispo, California.

D. “County" also means a county
equivalent such as a parish in Louisiana.

E. “General acute care hospital,”
herein referred to as “hospital(s),”
means a health facility, other than a
federally-owned facility, having a duly
organized governing body with overall
adminigtrative and professional

responsibility and an organized
professional staff that provides 24-hour
inpatient care, and whose primary
function is to provide inpatient services
for medical diagnosis, treatment, and
care of physically injured or sick
persons with short-term or episodic
health problems or infirmities.

F. “Operate a hospital” also means to
own, manage or lease a general acute
care hospital.

G. "MSA" and "PMSA" mean,
respectively, a Metropolitan Statistical
Area and a Primary Metropolitan
Statistical Area, as defined as of July 1,
1983 by the Office of Management and
Budget, Office of Information and
Regulatory Affairs.

n

It is ordered that within twelve (12)
months from the date this Order
becomes final, AMI shall divest,
absolutely and in good faith, all stock,
assets, properties, licenses, leases, and
other rights and privileges, tangible and
intangible, that AMI acquired from
Central Coast Hospital Company,
French Hospital Corporation and French
Medical Clinic, Inc., together with any
subsequent improvements. The purpose
of the divestiture is to reestablish
French Hospital as a viable competitor
in San Luis Obispo County. The
divestiture shall be subject to the prior
approval of the Federal Trade
Commission.

Pending divestiture, AMI shall take all
measures necessary to maintain French
Hospital in its present condition and to
prevent any deterioration, except for
normal wear and tear, of any of the  *
assets to be divested so as not to impair
French Hospital's present operating
abilities or market value.

m

It is Further ordered that for a period
of ten (10) years from the date this Order
becomes final, AMI shall not, without
providing advance notification to the
Federal Trade Commission, directly or
indirectly acquire any hospital located
in the states of Oregon, California,
Texas, Oklahoma, Missouri, Arkansas,
Louisiana, Mississippi, Alabama,
Georgia, Florida, South Carolina, or
North Carolina, if:

A. The hospital to be acquired is
within an MSA or a PMSA in which
AMI already operates a hospital and in
which AMI, immediately after the
acquisition, would operate hospitals that
combined have a twenty (20) percent or
more share of the licensed general acute
care hospital beds within the MSA or
PMSA; or 3

B. The hospital to be acquired is not
within an MSA or a PMSA but is within

a county in which AMI already operates
a hospital in-'which AMI, immediately
after the acquisition, would operate
hospitals that combined have a twenty
(20) percent or more share of the
licensed hospital beds within that
county; or

C. The hospital to be acquired is (1)
not within an MSA or a PMSA or a
county in which AMI already operates a
hospital, but is within thirty (30) miles of
a hospital which AMI already operates
in another MSA or PMSA or county, and
(2) the hospital to be acquired and any
hospital(s) that AMI operates combined
have a twenty (20) percent or more
share of the licensed hospital beds in
the area within thirty (30) miles of the
midpoint between the hospital to be
acquired and apy hospital operated by
AML

Provided, however, that no acquisition
shall be subject to this Section III if the
consideration to be paid for the
purchase of the hospital, including
assumption by AMI of liabilities of its
present owners, does not exceed one
million dollars ($1,000,000).

Such advance notification shall be
provided when AMI's Board of Directors
or Executive Committee authorizes
issuance of a letter of intent or enters
into a purchase agreement to make such
an acquisition, whichever is earlier.

v

It is further ordered that AMI shall,
within sixty (60) days after the date this
Order becomes final and every sixty (60)
days thereafter until it has fully
complied with the provisions of Section
11 of this Order, submit a report in
writing to the Federal Trade
Commission setting forth in detail the
manner and form in which it intends to
comply, is complying, and has complied
with these provisions.

Such compliance reports shall include
a summary of all contacts and
negotiations with potential purchasers
of the stock and assets to be divested
under this Order, the identity and
address of all such potential purchasers,
and copies of all written
communications to and from such
potential purchasers.

AMI also shall submit such further
written reports as the staff of the
Federal Trade Commission may from
time to time request in writing to assure
compliance with this Order.

|4

Itis further ordered that AMI shall
notify the Federal Trade Commission at
least thirty (30) days prior to any
proposed corporate change, such as
dissolution, assignment or sale resulting
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in the emergence of a successor
corporation, the creation or dissolution
of subsidiaries, or any other change in
the corporation that may affect
compliance with the obligations arising
out of this Order.

By the Commission, Commissioners
Pertschuk and Bailey concurring in part and
dissenting in part.

Issued July 2, 1984,

Emily H. Rock,

Secretary.

Opinion of Commissioner Pertschuk
Concurring in Part and Dissenting in
Part in American Medical International,
Inc., Docket No. 9158

July 2, 1984.

I concur in the majority's decision to
require AMI to divest the acquired
assets that are the subject of this case.
However, I dissent from the majority's
unwillingness to require AMI, for a
period of ten years, to obtain
Commission approval prior to making
further acquisitions under the limited
circumstances ordered by the ALJ.
Instead of the customary prior approval
order the majority simply requires AMI
to notify the FTC before it makes certain
future acquisitions.

The FTC has consistently ordered a
ten year prior approval requirement as a
standard remedy in cases under § 7 of
the Clayton Act.* As a “fencing in"”
provision, a prior approval order is
prophylactic in nature and may be
ordered to “simply insure that any
future market acquisition is not
anticompetitive. This supervisory
provision puts a tolerable burden on [a
company's| future conduct and is clearly
within bounds of reasonableness.”? In
Beatrice Foods Co., 68 F.T.C. 1003, 1006
(1956), the Commission found a violation
of Section 7, ordered divestiture and
included a prior approval clause in the
order:

! As a matter of course the Commission has
required a prior approval clause in recent section 7
consent orders. Creat Lakes Chemical Corp., D.
9155 (May 23, 1984); Flowers Industries, Inc., D, 9148
(Nov. 3, 1963); Dairymen Inc., D. 9143 (Sept. 20,
1983); Coca-Cola Co., C-3113 (Aug. 3. 1983); Grand
Union Co., D. 1921 (July 18, 1983); Xidex Corp., D.
9146 (May 1, 1983); Allied Foods Co,, 101 F.T.C. 721
(1983); Culf & Western Industries, Inc., 101 F.T.C.
707 {1983); Con Agra Inc,, 101 F.T.C. 50 (1983);
Canada Cement Laforge Ltd., 100 F.T.C. 563 (1982);
Batus Inc., 100 F.T.C. 653 (1982): General Electric
Co., 89 F.T.C, 422 (1982); Gifford-Hill-American Inc.,
99 F.T.C. 372 (1982); Leigh Portland Cement Co., 88
F.T.C. 856 (1981); Codfrey Co., 97 F.T.C. 456 {(1981);
National Tea Co., 98 F.T.C 42 (1980). See also Ekco
Products Co., 85 F.T.C. 1163 (1969); Jim Walter
Corp., 90 F.T.C, 871 (1977); Marquette Cement
Manufacturing Co., 75 F.1.C. 32 (1968); Beatrice
Foods, 68 F.T.C. 1003 (1956); Warner
Communications, Inc., D. $174 (March 19, 1984)
(complaint).

* Yamaha Motor Co. v. FTC, 657 F, 2d 971 (8th Cir.
1981), cert. denied, 456 U.S. 915 (1982).

If competition in this industry is to be
restored and maintained, it is essential that
this continuing elimination of viable local or
regional competitors through acquisition be
halted now and that respondent be restored
as a potential competitor by precluding it
from entering local markets by acquisition
[without the Commission's approval]. . . .
Prophylactic relief, not merely the after-the-
fact remedy of divestiture, is essential if the
congressional policy expressed in § 7 of the
Clayton Act is to be effectively carried out.

A prior approval provision also serves
to deter other firms from violating the
Clayton Act as well as to prevent the
firm under order from repeatedly
violating the law in the future.®

The majority articulates no reason for
departing from the usual rule in this
case. Instead, the majority states that
“we cannot assume on the basis of this
record that market conditions and
market structure in this industry are
such that all such acquisitions, even
under the conditions adopted by the
prior approval remedy, are necessarily
anticompetitive.” (Maj. Op. at 60)

This statement misconstrues the
purpose of a prior approval order. A
prior approval remedy does not operate
as a ban on future acquisitions. If the
Commission could now determine that
subsequent acquisitions would be
anticompetitive, it could presumably
ban those acquisitions now. By contrast,
a prior approval order merely requires a
company that has been found to violate
the law to seek Commission permission
before making certain future
acquisitions.

The majority also argues that a prior
approval remedy will "uniquely disable"
AM], in that “time is of the essence” in
negotiations for hospital acquisitions,
and that prior approval is time
consuming and would cause significant
delays preventing AMI from effectively
participating in this negotiation process.
(Maj. Op. at 60} The majority's
argument, which was rejected by the
ALJ (Maj. Op. at 57) is unsupported by
any record evidence, and the opinion
cites none. There is no explanation of
how a prior approval requirement would
adversely affect AMI's lawful,
subsequent hospital acquisition activity.
Contrary to AMI's assertions that
bidding and negotiations for hospitals
proceed at a rapid pace, Judge Barnes
found that hospital negotiations are
typically “lengthy", and concluded “that
because of possible certificate-of-need
and Hart-Scott-Rodino requirements,
time is not as significant in the
acquisition process as AMI posits,” (ID
188-89) The majority simply disagrees
with this conclusion without citation,

3 See my dissenting stalement in Damon Coirp.,
101 F.T.C. 689, 693 (1883).

presumably basing its decision on its
own unspecified general expertise. Even
though an order for prior approval may
involve time delays, there is no reason
why the FTC could not in a proper case
expedite AMI's request for approval.

Finally, the Commission majority
states that in order to determine if a ten
year prior approval remedy is
appropriate “we must look at the record
evidence of market conditions present in
the general acute health care services
industry.” (Maj. Op. at 59) An
examination of that record reveals that
AMI has acquired 19 general acute care
hospitals since 1980 and in the future
intends to acquire 4-8 hospitals per
year. (7d.) AMI also currently owns,
operates or has under construction 75
hospitals in the U.S. nearly all of which
were obtained through acquisition. (/d.)
Judge Barnes concluded from this
evidence that the “prior approval
requirement was warranted because of
the merger trend in the hospital industry
and AMI's history of growth through
acquisition.” (Maj. Op. at 57)
Specifically with respect to the latter
reason, Judge Barnes found that
“because of health planning laws which
limit opportunities for the development
of new hospitals, AMI will continue to
seek to grow through acquisitions in the
future. Thus, a prior approval clause is a
necessary remedial provision.” (ID 187)

The ten year prior approval remedy
ordered by Judge Barnes is limited in
scope to 13 states where AMI currently
owns hospitals and applies only if AMI
would have at least a twenty percent
share of the market after the acquisition,
Furthermore, AMI will not be subject to
the order unless an acquisition by AMI
exceeds $1,000,000. Judge Barnes' ten
year prior approval order is, in his own
words, more narrow than “past
Commission precedent” (ID 189).

A prior notification requirement is an
inadequate substitute for a prior
approval clause. After a law violation
has been found by the Commission it is
perfectly appropriate, for a limited
period, to shift the presumption of
legality of respondent's future
acquisitions from the Commission to the
respondent.

It is not clear what kind of evidence
the majority would require in future
cases before it ordered the kind of
carefully limited prior approval
requirement that Judge Barnes ordered
in this case or that the Commission
ordered regularly in past cases and
consents. Respondents will doubtless
resist prior approval clauses, both in
litigated orders and consents, on the
ground that some as yet unspecified
standard was not met. While I concede
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there might be some exceptional case
when a prior approval requirement is
unwarranted, this is not such a case,
Only by ignoring the record and the
AL]'s findings and conclusions in this
caselcan the majority reach a different
result,

American Medical International, Inc., et
al., Docket No. 9158; Statement of
Commissioner Bailey Concurring in Part
and Dissenting in Part

July 2, 1984,

1 agree completely with the opinion of
the Commission that American Medical
International's (AMI) acquisition of
French Hospital in San Luis Obispo,
California, violated Section 7 of the
Clayton Act, and that the hospital
should be ordered divested. I dissent
only because the Commission has
declined to require respondent to obtain
FTC approval for a limited class of
future acquisitions of acute care
hospitals likely to raise antitrust
concerns, Prior approval relief was a
primary purpose of this litigation; failure
to order such relief here means the
Commission has won a lawsuit but lost
a cause.!

My dissent on the prior approval issue
is grounded on three points. First, this
case originated out of concern with
respondent AMI's rapid growth by
repeated horizontal acquisitions of
hospital facilities, part of a merger trend
among proprietary hospital chains. The
French Hospital acquisition is merely
illustrative of the larger antitrust
concern. Second, contrary to the
implication of the Commission that prior
approval clauses should be imposed
only upon completion of some form of
detailed market-by-market analysis, use
of such fencing-in clauses has been
virtually universal in FTC Section 7
cases over at least the past twenty
years. Third, there are substantial
practical and policy reasons supporting
such relief, which serves as a
prophylactic guarantee against future
anticompetitive acquisitions by
respondent AMI. Such prospective
acquisitions will now have to be dealt
with by costly and time consuming case-
by-case litigation.

The evidence in this record shows
that the nation’s five largest proprietary
ospital chains, including Respondent,

have acquired 192 hospitals in the
period 1975-1981. In 1981 alone, these
firms acquired 80 hospitals. CX 608. The
Commission observes in its opinion that

'US. v. E.I. du Pont de Nemours & Co., 366 U.S,
316, 323, 324 (1961) (quoting International Salt Co.,
v. United States, 332 U.S. 392, 401 (1947)).

in 1972, the five largest proprietary
hospital chains had 6.5% of community
hospital beds, and that this market
share had risen to 8.8% by 1980. A recent
study of the Federation of American
Hospitals, shows that in 1982, about 10%
of U.S. acute care hospital facilities
were owned by for-profit chains,® and
that the number of such hospitals had
doubled between 1976 and 1982. Other
analysts have predicted that for-profit
chains will have up to 20% of the market
by 1990.3

AMI's President has predicted that in
the next five years, acquisitions by the
five largest companies will range
between a combined total of 50 and 100
hospitals a year.* Another observer,
testifying in this proceeding, said:
“Within the next ten years, hospitals
will be merging all over the place, It will
be like a waterfall.” CX 1048C, W;
Schramm, 2365-66. This rapidly
increasing pace of hospital acquisitions
is of special significance in the
“Sunbelt,” the region of the U.S. where
the large proprietary hospital chains
have made most of their acquisitions
because of that region's rapid
population growth and relatively
unrestrictive regulation of hospitals.
Derzon, 2184-86; CX 430]-K; CX 613A-D.

AMI's holdings are concentrated in
the Sunbelt states, and AMI tends to
acquire hospitals near those it already
owns, CX 613A-B. Almost all of AMI's
hospitals have been obtained through
acquisition, nineteen of them since 1980.
IDF 236. By the end of 1983, AMI had
grown to 77 owned or leased acute care
hospitals, up from 70 in-1982. AMI plans
to acquire four to six hospitals per year,
and has estimated conservatively that
1000 hospitals meet its acquisition
criteria, CX 430L~-W. AMI's Executive
Vice-President has stated:

We emphatically reject the contention that
the acquisition market is nearing saturation
or that prices have reached levels where
there is a substantial degree of risk in most
situations. In our view, there are more than
enough properties available at attractive
prices to keep the whole industry gainfully
employed for years to come. CX 4300.

By the end of the decade of the 1980s,
AMI estimates that the investor owned
sector of this industry has the potential
to double its share of the community
hospital market. CX 430L. AMI's
President declared in 1981:

I can assure you that the opportunities (for
acquisitions) are plentiful and that they range

*Cray, ed., The New Health Care for Profit:
Doctors and Hospitals in a Competitive
Environment, 2,15 (1983),

*Perspectives: McGraw-Hill Washington Report
of Medicine and Health, June 8, 1983, 2.

4 “Multi-Units Are Ready to Boost their Market
Share," Modern Healthcare, May, 1983, 89.

over the entire spectrum of acute care
hospitals regardless of size or pattern of
ownership. There is no doubt that AMI will
continue to experience significant growth in
the external area for some time to come. CX
430X.

On October 23, 1983, for example, AMI
announced the acquisition of Lifemark
Corporation for approximately one
billion dollars.® Lifemark is a 25-
hospital, 4629 bed chair, itself the sixth
largest proprietary hospital chain in the
United States. It is obvious, and the
record of this proceeding clearly shows,
that the Commission correctly observed
that “the hospital industry is undergoing
a move towards increased
consolidation. . . ." (Slip Op. at 60).

1 disagree with the Commission's
interpretation of the evidence, because I
do not believe that complaint counsel
must prove the existence of actual
additional antitrust violations (beyond
those being litigated) in order to obtain
ancillary prior approval relief. I agree
with Justice Brennan when he wrote
“the amended Section 7 was intended to
arrest anticompetitive tendencies in
their ‘incipiency’." United States v.
Philadelphia National Bank, 374 U.S.
321, 362 (1963). I believe that such a
reading of the statute is consistent with
its legislative history. The Senate Report
on the 1950 amendments to the Clayton
Act stated, “The intent here ... .is to
cope with monopolistic tendencies in
their incipiency and well before they
have attained such effects as would
justify a Sherman Act proceeding.. . ." ®
The conclusion of the Commission,
however, is that neither AMI's policy of
expansion by acquisitions, nor the levels
and rates of rising national hospital
concentration, justify the imposition of
the narrowly focused prior approval
relief proposed by the AL] and
supported by complaint counsel.

1

The whole context of the opinion’s
discussion of the standards applicable
to prior approval relief implies that
complaint counsel bears a considerable
burden establishing the need for such an
order provision.

Yet the simple fact is that 143 of the
157 litigated or settled section 7 orders
issued by the Commission in the past 20

s"AMI, Lifemark Agree to Merge," Hospitals,
November 16, 1983, 17. | have no knowledge or
opinion as to whether any AMI acquisitions, present
or future, raise antitrust concerns on their specific
merits, beyond the acquisition litigated in this case.
I am referencing the Lifemark acquisition only to
{llustrate that AMI is continuing to fulfill its
announced policy of expansion through acquisition.

#S. Rep. No. 1775, 81st Cong., 2d Sess,, 4-5 (1950).




e e - B ——_——

29572

Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Rules and Regulations

years contain prior approval relief.” The
almost routine entry of this relief (91% of
the orders entered, 1964-84) has
occurred because an antitrust case both
aims to restore competition where it
already has been lost and seeks to
insure against its loss through similar
means in the future. Such ancillary
“fencing-in" relief, prospective in nature,
is typically broader in coverage than the
specific violation and relief involved in
a particular case. Further, “it is well
settled that once the Gevernment has
successfully borne the considerable
burden of establishing a violation of
law, all doubts as to the remedy are to
be resolved in its favor.” United States
v. E.I. du Pont de Nemours & Co,, supra,
at 334,

I have pointed out already that prior
approval relief was a primary rather
than a secondary focus of relief in this
case—even Respondent limits its appeal
of the divestiture portion of this order to
a single footnote in one of its briefs; its
arguments against prior approval relief
go on for eight pages. Both parties'
unusual emphasis on a routine issue
may have prompted the Commission to
place an extra burden on complaint
counsel—but that burden cannot be
justified, either by precedent or the
situation before us.

The majority concedes the
Commission’s power to order prior
approval relief in appropriate cases. The
Commission also acknowledges both
that a trend is occurring towards
consolidation of hospitals through
merger, and that respondent AMI has
participated actively in this merger
wave and intends to continue to do so.
Nevertheless, the Commission rejects
prior approval relief here. First, it
distinguishes a line of cases where the
main impetus to prospective relief was
evidence of respondents’ repeated
willfull or knowing violation of the law,
or a history of past conduct that created
a “cognizable danger of recurrence” of
illegal activity.® The Commission
foreswears this line of cases, because, it
claims, they do not grow out of Section 7
caselaw, and therefore are not directly
applicable. The result, of course, is to
trivialize strong record evidence of
respondent’s past and intended future
course of acquisitions. On the contrary,

"These numbers actually understate the degree to
which prior approval relief is routine in section 7
cases. Six of the 14 orders without such relief were
vertical acquisitions in the cement industry.
Because acquisitions in this industry were subject 1o
a special FTC premerger reporting program from
1967 on, there was no necessity to order prior
approval relief in specific cases.

* United States v. W.T. Grant Co., 345 U.S. 629
(1953); Litton Industries, Inc. v. FTC, 676 F.2d 364
(9th Cir. 1082); and Sears Roebuck & Co. v. FTC, 676
F.2d 385 (6th Cir. 1982).

there is Section 7 authority
acknowledging “respondent's
demonstrated proclivity to expansion
through acquisition" as an important
consideration in formulating prior
approval relief. Beatrice Foods Co., 68
FTC 1003, 1006 (1965); Marquette
Cement Manufacturing Co., 76 FTC 361,
371 (1969).

The second line of authority relied on
by the Commission is a series of section
7 proceedings where prior approval
relief was asserted to have been
warranted on the basis of the
competitive threat to specific antitrust
markets by respondent's past or likely
future merger conduct.® According to the
Commission's reading of these few
cases, prior approval relief must only be
ordered when complaint counsel can
prove such vulnerable “industry market
structure and market conditions” in
specific “local and regional geographic
markets.” (Slip Op. at 60) Of particular
concern here, for instance, would be
markets where AMI or its competitors
are likely to become entrenched as
monopolists, or where effects on
competition can be actually assessed.
Unfortunately, all the Commission has
in the record before it in regard to
markets other than San Luis Obispo,
California, is the fact that the national
percentage of hospital beds controlled
by proprietary hospitals rose from 6.5%
in 1972 to 8.8% in 1980. Such national
concentration data is not numerically
impressive, and is even perhaps
irrelevant in an industry characterized
by local and or regional markets, such
as this one.'I do not envy the role of
government staff in future cases who
must heed the Commission's analysis in
this regard. The Commission provides
no guidance on what kind and how
much evidence is necessary to obtain
prior approval relief.’ As a generic

?Jim Walter Corp., 96 FTC, 671 764 (1977);
Marquette Cement Manufacturing Co., 75 FTC 82,
104 (1869); Liggett & Myers, Inc., 87 FTC 1074, 1140
(176); Beatrice Foods Co., 88 FTC 1003, 1006 {1956);
and Ekco Products Co., 65 FTC 1183, 1223 (1964).

190ddly, the Commission does not cite to the
strongest case for its own proposition, ITT
Continental Baking Company, 84 FTC 1349 (1974).
There, complaint counsel failed to achieve a five
year extension of a prior approval clause because
its evidence of increasing industry wide
concentration through acquisitions in the bread
industry was found irrelevant to the question of
whether concentration was threatening in
appropriate and relevant local markets. And, in his
dissent in National Tea Co., 69 FTC 226, 278 (1966),
Commission Elman leveled criticism at a prior
approval order, specifically because it was based
on national concentration statistics for food
retailing, rather than on an assessment of local
market conditions.

"“In ITT, supra, however, there is a suggestion of
how to proceed: “[W}hile we agree that it can be
difficult to establish the facts as to what has been
happening in even a sample of three or four relevant

matter, the prior approval provision
personifies the prophylactic character of
Section 7 of the Clayton Act **in curbing
potentially anticompetitive increases in
concentration in their incipiency. The
implication of the Commission's
analysis is that staff should identify
markets where already there are
dangerous problems of monopoly
power."® Complaint counsel has no
crystal ball, however, to aid them in
predicting with any certainty the
specific markets where, over the next
ten years, competitive concerns might
arise on account of possible future
acquisitions by AMIL

I do not read the Commission majority
as stating that prior approval relief is
necessarily limited to the markets pled
and proved in a specific section 7 case—
in this case, one county in one state. If
this were what the Commission were
saying, it would go against scores of
cases where prior relief provisions
sweep geographically broader than
those markets where divestiture relief
was proved to be justified.**

The Commission seems to be saying
that there must be some reasonable
relationship between the competitive
concerns identified in a specific case,
and the ancillary relief ordered in that
case. Such an interpretation would be
consistent with the view taken both in
cases and in the legal literature.** The
Commission and I, perhaps, then
disagree only on whether complaint
counsel's proof and the AL]J's order
together meet a standard of
reasonableness.

local bread markets, we know of no principle of law
that permits difficulties of proof to justify the
inferring of a fact to be proved from another fact
that has no y causal relation to it.
Economic facts do not have to be proven with
engineering precision." 84 FTC at 1399,

' Beatrice Foods Co., 88 FTC 1003, 1006 (1965);
The Seeburg Corp., 75 FTC 661, 875 {1969),

2 In her concurring statement in National Tea,
supra, at 209, 309, Commission Jones observed the
legal futility in permitting the continuation of a
series of unsupervised acquisitions in “localized
markets totalling hundreds of thousands" to the
point where local “direct evidence of
anticompetitive impact” can be measured.

!41t is clear that prior approval merger relief may
extend to conduct beyond the scope of a complaint
and record confined to specific allegedly illegal
acquisitions. Marquette Cement Manufacturing Co.,
76 FTC 361, 370, 371 (1969). The Commission has
often entered relief in merger cases, extending
beyond the geographic parameters of a specific
complaint. ID at 188, CAB at 88, 71, 72.

 “Future relief (beyond divestiture), however,
must be molded in light of the particular facts; the
criteria of ‘necessary and appropriate’ and
‘reasonebly related’ to the section 7 offense may
well be the most pracise guidelines feasible in the
circumstances.” Duke, Scope of Relief Under
Section 7 of the Clayton Act, 83 Colum. L. Rev.,
1192, 1208 (1863). {citations to decision on remand in
U.S. v. E.I. du Pont de Nemours, 1962 Trade Cas.
(CCH) 170,245 at 75, 942).
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The prior approval relief proposed by
the AL] and rejected by the Commission
majority was expressly tailored to
AMTI's all-to-obvious acquisition
strategy. It imposed the prior approval
relief only with regard to the 13 states
where AMI is now present in force,
based on the record evidence that AMI
generally acquires hospitals near those
it already owns. The prior approval
relief only applied to hospital
acquisitions in local geographic areas,
near where AMI already owned a
facility, and where any proposed
acquisition would result in an AMI
market share or 20% or more of the
market, and the acquisition proposed
exceeded one million dollars. To my
mind, there is reasonably specific and -
narrow relief.

If complaint counsel had put into the
record of this proceeding figures on
ownership and concentration of hospital
beds for a selection of major cities and
regions throughout the Sunbelt, would it
had won from this Commission the prior
approval relief that it sought?'s The
Commission gives nio answer to this
question, and the arguments that it
embraces later about how respondent's
unfettered role as a prospective hospital
purchaser “has a substantial potential
procompetitive impact,” leave me
somewhat puzzled about the true
motives of the Commission in declining
to order modest prophylactic relief.

i

The practical and policy reasons for
prior approval relief are simple. As a
practical matter, once the Commission
has gone through the prolonged and
costly process of proving an antitrust
violation, it should exercise, as it
usually has in the past, some
prospective authority over respondent’s
related conduct for a period of time to
prevent likely or possible recurrences.
As a policy matter, preventing violations
of the antitrust laws is preferable to
unraveling them after the fact. It avoids
the cost and expenses of litigation, and,
in the broader sense, upholds the

* Presumably if complaint counsel had presented
some facts as to the present competitive picture in.
various areas in the Sunbelt, the Commission could
not have so likely dismissed their request for relief
on the grounds that specific market facts implying
antitrust concerns had not been shown. It is always
pessible, however, that had staff proved the
conditions existing in a dozen markets, the
Commission would have limited prior approval
relief to those areas. However, one commentator
has observed of the cases on this point that, “Future
merger bans are usually limited to the particular
industry invoived, but only in exceptional
tircumstances are they limited to specified
8eographical areas.” Rockefeller, “What Remedies
are available to restore competition if & merger is
declared unlawful?”, Adtitrust Questions and
Answers, 248, 249 (1874).

Clayton Act's policy of preventing, in
their incipiency, the anticompetitive
effects that might flow from certain
acquisitions. The best example of this
concern is the Hart-Scott-Rodino
premerger notification process, which
requires advance reporting of all
corporate mergers above a certain dollar
size, with waiting periods to allow
antitrust analysis of such reports, and
thus possible injunctive action against
suspect mergers prior to consummation.
Although some of the future AMI v
acquisitions of hospitals may be subject
to Hart-Scott-Rodino reporting, many
would fall below the dollar reporting
levels set in that program. CX 1034; RX
5825 at 7, 27; RX 5850. Moreover, prior
approval relief flowing specifically from
a litigated case record such as here,
amounts to a veto leverage potential
which is more efficient than the
injunctive litigation route associated
with premerger notification.

The Commission takes the view that
the prior approval provision urged by
complaint counsel and recommended by
the AL] “asks us in essence to assume
that acquisitions in this industry, per se
are anticompetitive."*” The majority
misperceives the issue. The relief in
question is not a ban on all future
acquisitions of acute care hospitals. On
the contrary, the remedy in question
simply requires respondent to petition
for approval of an acquisition that
qualifies for reporting under the narrow
order entered by the ALJ. Past
experience has simply been that most
such petitions have been granted. Such
petitions for acquisitions have been
judged by the competitive standards
applicable to any merger situation. The
Commission is not free to deny prior
approval where it has no reason to
believe that the acquisition in question
would be illegal. Beatrice Foods Co., 67
FTC 473, 731 n. 48 (1965). “Since these
orders do not contain outright bans on
future acquisitions, the approval
requirement must of necessity
contemplate some circumstances under
which some * * * acquisitions would be
approved by the Commission.”
Broadway-Hale Stores Inc., 75 FTC 374,
377 (1969) (Statement of the Commission
approving acquisition subject to prior
approval).

Respondent's practical arguments
against our imposition of this relief are
that hospital merger negotiations are
alleged to occur within tight time
frames, and delays and uncertainty

BRI

[W]e cannot assume on the basis of this
record that market conditions and market structure
are such that all such acquisitions, even under the
conditions adopted by the prior approval remedy,
are necessarily anticompetitive.” (Slip Op. at 60)

occasioned by FTC approval review
procedures might unfairly hamper AMI
in the “competition"” to “beat” hospital
chains not under FTC order in the
ongoing game of making hospital
acquisitions. The Commission explicitly
embraces these arguments in concluding
that AMI's presence in the market as a
potential purchaser of local hospitals
has a substantial potential
procompetitive impact. This is a
conclusion for which the Commission
offers no record evidence. I might be
more sympathetic with those arguments,
but for our principle decision today that
AMI violated the law by one of its
typical acquisitions and our various
findings regarding AMI's pattern of
acquisitions and intentions for the
future. The Commission, however, gives
weight to the concern over impairment
of AMTI's private interests in making
hospital acquisitions, stating that “The
prior approval requirement would
uniquely disable AMI in these
negotiations."” (Slip Op. at 60).'® The
practical validity of this statement turns,
it seems to me, on the assumption that
the Commission is unable to conduct its
review of prior approval requests
expeditiously. However, actual
experience again shows that when
expedited treatment is requested in
petitions for prior approval, the staff and
the Commission usually accomodate
such requests, See, e.g. Foremost
Dairies, Inc., Docket No. C-1161
{approval granted one day after close of
public comment period). The only
inevitable delay in regard to such
petitions is the requisite 30 day public
comment period set out in the
Commission’s rules. Given regulatory
considerations possibly requiring the
issuance of Certificates of Need in
regard to hospital acquisitions, the
“competitive” need for FTC action prior
to 30 days or so is not at all clear.
Moreover, the limited notice relief
ordered here by the Commission in lien
of prior approval does not give AMI
absolute confidence that its negotiations
can proceed apace, uninterrupted. The
limited notice filing also has some
potential to leave AMI uncertain about
the FTC's intentions, particularly if such
notices are withheld from the public
record, and therefore are beyond
respondent's ability to monitor the

'*1t is an old and familiar refrain in antitrust
cases that an order against just one firm in an
industry hampers its competitive struggle against
other firms in the same industry that are not under
order. This argument has been rejected both as a
defense to wrongdoing, and to the entry of specific
relief. FTC v. Universal Rundle Corp., 387 U.S. 244
(1967) [citing Moog Industries, Inc. v. FTC. 388 U.S.
411 (1858)). See also Cer-Ro-Mar v. FTC. 518 F.2d 33
(1975).
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staff's handling of any antiapproval
arguments filed by various public and
private parties troubled by AMI's
acquisition appetite.

Moreover, a certain amount of delay
is always necessary in effective
premerger notification. The great
majority of reported mergers prove to be
of no concern to the antitrust laws, yet
firms must report nonetheless, and at
some cost in time and money.
Particularly burdened are those firms
that fall subject to premerger “second
requests”, where additional cost, delay
and uncertainty are injected into a
reported transaction, even though in
most such cases no enforcement action
results. Still, Congress has listened to
these “danger of delay" arguments'® and
nevertheless determined that such
burdens must be borne, in order that the
government get timely information on
the other mergers which may be
anticompetitive.

Prior approval, in a case of this
nature, is precisely the sort of relief that
is needed to accomplish the
prophylactic aims of section 7 of the
Clayton Act. Neither the Department of
Justice nor the Federal Trade
Commission has resources or time
enough to proceed case-by-case in
dealing with a merger wave, unless one
fruit of such litigation is some legally
established curb over potentially
anticompetitive future merger activity.*
The Commission's failure to enter prior
approval relief here lends unnecessary
strength to those who criticize existing
law and existing law enforcers for
insufficient efforts to deal with
anticompetitive merger-related
increases in market power. It strains
credulity, when, in the past 20 years
prior approval relief has been directed
in over 90% of final Section 7 orders, to
believe that this case falls somewhere
short of the mark.

[FR Doc. 84-16358 Filed 7-20-84; 8:45 am]
BILLING CODE 6750-01-M

¥ Several of AMI's arguments against government
supervision of merger activity are virtually identical
to those made in the 1950s and 1960s by witnesses
testifying against the earliest forms of legislation
that eventually resulted in the present Hart-Scott-
Rodino premerger reporting program. In particular,
an officer of the American Bar Association
predicled that delays in complying with premerger
notification requirements would “kill"
procompetitive and lawful acquisitions. See,
testimony of James A. Sprunk, Hearings on H.R.
2882, H.R. 3563, H.R. 6058 and H.R. 6698 before the
Antitrust Subcomm. of the House Comm. on the
Judiciary, 87th Cong., 1st Sess., 219, 230-237 (1961).

*“The proper disposition of antitrust cases is
obviously of great public importance, and their
remedial phase, more often than not, is crucial, For
the suit has been a futile exercise if the Government
proves a violation but fails to secure a remedy
adequate to redress it." U.S. v. E.L. du Pont de
Nemours, 366 U.S. 3186, 323 (1961).

16 CFR Part 13
[Docket C-3136]

Pilkington Brothers P.L.C.; Prohibited
Trade Practices and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires a British corporation,
among other things, to divest within five
years, its shares in Ford Glass Limited
(FGL) to either Ford Motor Company or
another Commission-approved buyer.
The company must remove any director,
alternate director or representative also
serving on the board of FGL or Vitro
Plan S.A., its Canadian and Mexican
joint venture partners engaged in the
manufacture of float glass. Although the
order permits the company to discuss
the technical aspects of float glass
production with its partners, discussions
concerning competitive issues are
prohibited. The company is further
required to waive most of its rights
under the Pilkington-Ford Motor Co.
Unanimous Shareholder Agreement;
vote its Vitro Plan shares in favor of any
proposal to increase the Mexican firm's
production of float glass; and refrain
from invoking a provision of a 1965
agreement barring Mexican investors
from producing float glass
independently of the joint venture.
Additionally, the company is prohibited
from acquiring any concern engaged in
the production of float glass in North
America without prior Commission
approval, for a period of ten years.
DATE: Complaint and Order issued June
22,1984."

FOR FURTHER INFORMATION CONTACT:
FTC/CS-2, Robert W. Doyle, Jr.,
Washington, D.C. 20580 (202) 254-8577.
SUPPLEMENTARY INFORMATION: On
Wednesday, February 15, 1984, there
was published in the Federal Register,
49 FR 5765, a proposed consent
agreement with analysis In the Matter of
Pilkington Brothers P.L.C,, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of order.

No comments having been filed, the
Commission has ordered the issuance of
the complaint in the form contemplated
by the agreement, made its jurisdictional

! Copies of the Complaint and the Decision and
Order filed with the original document.

findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Acquiring Corporate Stock or Assets:

§ 13.5 Acquiring corporate stock or
assets; § 13.5-20 Federal Trade
Commission Act. Subpart—Corrective
Actions and/or Requirements: § 13.533
Corrective actions and/or requirements;
§ 13.533-45 Maintain records; § 13.533-
60 Release of general, specific, or
contractual constrictions, requirements,
or restraints.

List of Subjects in 16 CFR Part 13

Glass products, Trade practices.

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interpret or
apply sec. 5, 38 Stat. 719, as amended; sec. 7,
38 Stat. 731, as amended; 15 U.S.C. 45,18)

Emily H. Rock,

Secretary.

{FR Dog. 84-19357 Filed 7-20-84; 10:55 am]
BILLING CODE 6750-01-M

e -

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211
[Release No. SAB-57]
Staff Accounting Bulletin No. 57

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of Staff Accounting
Bulletin,

SUMMARY: This staff accounting bulletin
expresses the staff's views concerning
the accounting for contingent warrants
issued by a company to certain of its
major customers in connection with
sales agreements.

DATE: July 18, 1984.

FOR FURTHER INFORMATION CONTACT:
John W. Albert or Robert Lavery, Office
of the Chief Accountant (202-272-2130),
or Howard P, Hodges, Jr., Division of
Corporation Finance (202-272-2553),
Securities and Exchange Commission
450 Fifth Street NW., Washington, D.C.
20549,

SUPPLEMENTARY INFORMATION: The
statements in staff accounting bulletins
are not rules or interpretations of the
Commission nor are they published as
bearing the Commission's official
approval. They represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
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the disclosure requirements of the
Federal securities laws.

Shirley E. Hollis,

Assistant Secretary.

July 18, 1984.

PART 211—[AMENDED]

Accordingly, Part 211 of Title 17 of the
Code of Federal Regulations is amended
by adding Staff Accounting Bulletin No.
57 to the table found in Subpart B.

Subpart B—{Amended]
Staff Accounting Bulletin No. 57

The staff hereby adds Section K to
Topic 5 of the staff accounting bulletin
series, Section K discusses the staff's  *
views concerning the accounting for
contingent stock purchase warrants
issued by a company to certain
customers in connection with sales
agreements.

Topic 5: Miscellaneous Accounting

® * - - L3

K. Contingent Stock Purchase Warrants

Facts: In connection with sales agreements
with certain major customers, Company A
issued “contingent warrants" to purchase
shares of its common stock at prices 12 to
15% in excess of the current trading price of
the stock. They are known as “‘contingent
warrants” because the agreements provide
that they become exercisable only if specified
amounts of Company A's products are
purchased by the customers within a three
year period. The warrants expire five years
from the date of the agreements. Company A
believes that these contingent warrants
provide it with the opportunity to sell
products at a higher price than might
otherwise be possible or to enter into sales
agreements which might not otherwise be
available because they afford the customers
a chance to benefit from any price
appreciation of Company A's stock. Thus, the
warrants represent a contingent cost
associated with these sales agreements.

The accounting for these transactions is not
specifically addressed in the authoritative
accounting literature. Company A believes it
appropriate to account for that cost based on
the provisions of APB Opinion No. 14 related
to debt issued with detachable stock
purchase warrants. It valued the shares
represented by the contingent warrants, with
the assistance of an investment banker, at the
date the sales agreements were executed.!

' Valuation involved making certain assumptions
as 10: (1) The price of the Company’s stock five
years hence based on estimates of revenue and
earnings growth rates over the next five years and a
price/earnings multiple; (2) a computation of the
present valoe of the customers' estimated profits on
exercige of the warrants five years after date of
issuance; and (3) a factor representing the estimated
probability {expressed as a percentage) that the
specified sales levels would be achieved.

The value thus determined was credited to
capital stock along with a deferred charge
classified as an offset to equity. The deferred
charge is being amortized against revenues as
products are sold.

Question: Will the staff accept Company
A’s method of accounting for contingent
warrants?

Interpretive Response; The staff believes
that measurement of value at the date the
agreements are executed is inappropriate
because such warrants do not convey to the
customers the unconditional ability to
acquire stock. A customer’s right to acquire
shares pursuant to a contingent warrant does
not occur merely upon the passage of time,
but is conditioned on the occurrence of a
future event—purchase of the amount of
products specified in the sales agreement.
Whether such purchases occur is dependent
on various factors, such as Company A's
ability to deliver products under the sales
agreemerits, the customer's need for the
products, and, possibly, the market price of
Company A's common stock during the term
of the sales agreement. Valuation of the
contingent warrant shares prior to resolution
of these uncertainties would not provide an
appropriate measurement of the cost to
Company A of the inducement to the
customers to enter into the sales agreement.
At that time it is not even determinable
whether there is such a cost.

Once the warrants become exercisable
because the requisite purchases have been
made, the warrants represent a cost and that
cost can be measured. This cost is the
difference between the quoted market price
of Company A's stock at the date that the
customer earns the warrants and the amount
the customer is required to pay.? Prior to that
date, however, Company A must periodically
determine whether it is “probable” (as that
word is used in FASB Statement No. 5,
“Accounting for Contingencies”) that the
customers will make purchases sufficient to
earn the warrants. Sales made subsequent to
a determination that a probable cost will
occur should be charged with a pro rata
allocation of the estimated ultimate cost of
the warrants based on the quoted market
price of the stock at the end of each reporting
period.

Although the staff disagrees with Company
A’s accounting for contingent warrants, it

*This approach is consistent with the accounting
treatment for stock options, awards, and similar
securities issued to employees pursuant to plans
with variable terms specified in Accounting
Principles Board Opinion No. 25, “Accounting for
Stock Issued to Employees” (“APB 25"). Paragraph
10b to APB 25 provides that the compensation cost
associated with stock option, award, and purchase
plans should be measured when the number of
shares the employee is entitled to receive snd the
option or purchase price are known. With respect to
plans with variable terms, that date is after the date
of grant or award. Paragraph 10 of APB 25 provides
that the compensation “should be measured by the
quoted market price of the stock at the
measurement date less the amount, if any, that the
employee is required to pay.”

In March 1984, the Financial Accounting
Standards Board added a project to its agenda to
reconsider APB 25. When the project is completed
the staff will id hether the nting
articulated in this staff accounting bulletin is still
appropriate.

advised Company A that it would not object
if Company A did not change its accounting
treatment for warrants issued pursuant to
agreements which existed on or before July
17, 1984 provided that footnote disclosure.is
made of the effect on results of operations of
not complying with the accounting deemed
appropriate by the staff.? However, the staff
expects use of the accounting set forth in this
staff accounting bulletin for future
agreements.*

[FR Doc. 4-18419 Filed 7-20-84; 8:45 am)

BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 175
[Docket No. 83F-0254]

Indirect Food Additives; Adhesives
and Components of Coatings

AGENCY: Food and Drug Administration,
ACTION: Final rule.

* A discussion of the effects of all such
agreements on trends in a registrant’s results of
operations should be considered for inclusion in
Management's Discussion and Analysis of Financial
Condition and Results of Operations.

4The authoritative accounting literature can not
specifically address all the novel and complex
business transactions into which reglslranu might
enter. Accordingly, registrants and their
independent accountants must determine the
appropriate accounting for such transactions based
on some pervasive, fundamental principle or on an
analogy to transactions with similar economic
substance for which the accounting literature does
provide specific guid The staff follows similar
procedures when it reviews and evaluates the
accounting for new types of transactions.

As evidenced by the conclusions expressed in
this staff accounting bulletin, the staff may not
always be persuaded that a regisirant's analogies
result in preferable accounting. When these
disagreements occur after a transaction has been
entered into, their consequences may be severe for
registrants, their independent accountants, and,
most importantly, the users of financial information
who have a right to expect consistent accounting
and reporting for transactions with similar facts and
circumstances, In recognition of this, the staff
encourages registrants and their accountants to
discuss with it proposed accounting treatments for
transactions and events which are not specifically
covered by existing accounting literature.

Further, the FASB has recently approved the
implementation of suggestions made by its Task

, Force on Timely Financial Reporting Guidance. One

of these suggestions involves the creation of an
advisory group comprised of persons
knowledgeable about financial accounting matters,
It is intended that this group assist the FASB staff in
identifying, and in some cases resolving, emerging
issues for which specific accounting guidance does
not exist. The staff intends to participate in the
activities of this group and believes that the group's
efforts will be most effective if preparers of
financial statements and/or their independent
accountants apprise the group of intended
accounting for new business transactions.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,6-bis(1.1-
dimethylethyl)-4-(1-
methylpropyl)phenol, as an antioxidant
and/or stabilizer in adhesives used in
food-contact articles. This action
responds to a petition filed by
Schenectady Chemicals, Inc.

DATES: Effective July 23, 1984; objections
by August 22, 1984.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-~305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Anthony P. Brunetti, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202472~
5690.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of September 1, 1983 (48 FR 39700}, FDA
announced that a petition (FAP 3B3734)
had been filed by Schenectady
Chemicals, Inc., 2750 Balltown Rd.,
Schenectady, NY 12309, proposing that
§ 175.105 (21 CFR 175.105) be amended
to provide for the safe use of 2,6-bis(1,1-
dimethylethyl)-4-(1-
methylpropyl)phenol, as an antioxidant
and/or stabilizer in adhesives used in
food-contact articles,

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulation should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (ADDRESS above) by
appointment with-the information
contact person listed above. As
provided in 21 CFR 171.1(h)(2), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of _
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD

20857, between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 175

Adhesives; Food additives; Food
packaging. A

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat, 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Center for Food Safety and
Applied Nutrition (21 CFR 5.61), Part 175
is amended in § 175.105 by
alphabetically inserting a new item in
the list of substances in paragraph (c)(5),
to read as follows:

PART 175—INDIRECT FOOD *
ADDITIVES: ADHESIVES AND

COMPONENTS OF COATINGS
§ 175.105 Adhesives.
- - - - -
(c) L )
(5) L 5
Substances Limitations
2,6-Bis(1,1-dimethylathyl)-4-(1- For use as an
methylpropyliphenol (CAS Reg.  antioxidant and/or
No. 17540-75-9). 5 l"lﬂlllr o_nly.

Any person who will be adversely
affected by the foregoing regulation may
at any time on on before August 22,
1984, submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall consitute a
waiver of the right to a hearing on that
objection. Each numberd objection for
which a hearing is requested shall
include a detailed description and
anaylsis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis, for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of his
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation is
effective July 23, 1984,
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: July 12, 1984.
Richard J. Ronk,
Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 84-19307 Filed 7-20-84; 8:45 am]
BILLING CODE 4180-01-M

21 CFR Part 177
[Docket No. 83F-0088]

Indirect Food Additives; Polymers

AGENCY: Food and Drug Administration.
ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of certain ethylene-1,4-
cyclohexylene dimethylene
terephthalate copolymer formulations in
contact with foods and beverages
containing up to 50 percent alcohol. This
action responds to a petition filed by
Eastman Kodak Co.
DATES: Effective July 23, 1984; objections
by August 22, 1984, -~
ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.
FOR FURTHER INFORMATION CONTACT:
Michael E. Kashtock, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472-
5690.
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of April 29, 1983 (48 FR 18473), FDA
announced that a food additive petition
(FAP 3B3693) had been filed by Eastman
Kodak Co., Eastman Chemicals Division,
Kingsport, TN 37662, propoging that
§ 177.1315 Ethylene-1,4-cyclohexylene
dimethylene terephthalate copolymer
(21 CFR 177,1315) be amended to
provide for the safe use of ethylene-1,4-
cyclohexylene dimethylene
terephthalate copolymer in contact with
alcoholic foods and beverages, The
petitioner proposed this amendment to
allow for the use of certain copolymers
of this type (oriented) in contact with
foods and beverages containing up to 50
percent alcohol, whereas use of the
subject additive is currently limited to
contact with nonalcoholic foods.

FDA has evaluated the data in the
petition and other relevant material and
concludes that the proposed food
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additive use is safe and that the
regulations should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
contact person listed above. As
provided in 21 CFR 171.1(h)(2), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concladed that the
action will not have a significant impact
on the human environment and that an
environmental impact statement
therefore will not be prepared. The
agency's finding of no significant impact
and the evidence supporting this finding
may be seen in the Dockets
Management Branch {address above),
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives; Polymeric food
packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s},
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Center for Food Safety and
Applied Nautrition (21 CFR 5.61), Part 177
is amended in § 177.1315(h) by inserting
two new items in the table to read as
follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

§ 177.1315 Ethylene-1,4-cyciohexylene
dimethylene terephthalate copolymer.

* - - * -

[b)! L
‘x:kamect:‘zleﬁ -
Ethy 1.4 copolymer nished form
imotyions sorepningins. Inherent viscosity e Test for orient-abilty Condtions of use
orlmo-e square
centimeter of food-contact surface)
4. Onented ethyk 14-cy Y h viscosity of a 0.50 parcent (1) 0.23 microgram per square cenfi- Whan d with hep st In with foods and baverages
lena  di y phthal luti of the copolymer in meter (1.5 micrograms 656 C (150 °*F) for 2 hours: containing up to 20 parcent by
copolymer is the reaction product phenol-tetrachioro-ethane  (60:40 inch) of food-contact surface of  terephthaloyl moieties do not volume aicohol. Conditions of
of dimethyl terephihalate with a ratio wi/wt) solvent is not less oriented copolymer when extract excead 008 microgram th i) in the iry
mixture .containing 99 to B5 mole than 0.669 as determined by od with 20 percent {by volume) square centimeter (0.60 micro- not exceeding 658 ‘C (150 ‘F)
percent ethylene glycol and 1 1o using a Wag i ter (or q ethanol heated to 658 gram per square inch) of food- for 20 minuies. Storage at tem-
15 mole p of 1,4-cycloh quivalent) and lated  from *C (150 *F) for 20 mi and rfa peratures nol in excess of 48.8 *'C
ane-dimethanol (70 percenl trans  the following  equati Inh llowed to cool to 48.9 *C (120 (120 *F)
isomer, 30 percent cis isomer). viscosity=(Natural  logarithm of F) In contact with the food-con-
(N,)/(c) whare: N,=Ratio of flow tact article.
tme of the polymer solution t©
that of ‘the 'solvent, and
c=concentration of the test solu-
fion expressed In grams per 100
milliliters.
5. On d ethylens-1.4 dsoosity of a 0.50 percent (1) 0.23 microgram per square centi- When cted with hep at In with foods and beverages
lene dimethylene terephthalate solution of the copolymer in meter (1.5 micrograms per 658 *C (150 *F) for 2 hows: containing up to 50 percent by
copoly 18 the prod phanol-tetrachlorc-ethane  (60:40  inch) of food-contact surface of moieties do not  volume ’ it of fill
of dimethyl with 8 ratio wi/wl) solvent is not less  oriented copolymer when extract d 009 ICTog per and storage not exceeding 48.8
mixture containing 89 1o 85 mole  than 06569 as determined by  ed with 50 percent volume)  square centimeter (0.80 micro- “C (120 “F). No thermsl treat
percent ethylena glycol and 1 to using a Wagner viscometer (or ethanol at 480 “C (120 gram per square inch) of food- ment in the containar.
15 mole p of 1,4-cyclohx ) and calculated from F) for 24 hours. contact surface.

the following eq
viscosity=(Natural loganthm of
(N)/{c) where: N.=Ratio of flow

tme of the polymer solution to
that of the solvent, and
c=concantration of the test solu-

tion expressed in grams por 100
i

Any person who will be adversely
affected by the foregoing regulation may
al any time on or before August 22, 1984,
submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall

include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation is
effective July 23, 1984.

(Secs. 201(s), 409, 72 Stat. 1784-1788 as

amended (21 U.S.C. 321(s), 348))
Dated: July 12, 1984.

Richard J. Ronk,

Acting Director, Center for Food Safety and
Applied Nutrition.

[FR Doc. 64-19308 Filed 7-20-84; 8:45 am]

BILLING CODE 4160-01-M

21CFR Part 177
[Docket No. 82F-0385]
Indirect Food Additives; Polymers

AGENCY: Food and Drug Administration.
ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of vinylidene chloride/
methyl acrylate/methyl methacrylate
polymers as articles or components of
articles intended for use in contact with
food, This action responds to a petition
filed by Dow Chemical Co.

DATES: Effective July 23, 1984; objections
by August 22, 1984. The Director of the
Federal Register approves the
incorporation by reference of certain
publications at 21 CFR 177.2000,
effective on July 23, 1984.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472-
5690.

SUPPLEMENTARY INFORMATION: Ina '
notice published in the Federal Register
of January 11, 1983 (48 FR 1230), FDA
announced that a petition (FAP 3B3685)
had been filed by Dow Chemical Co.,
2040 Dow Center, Midland, MI 48640,
proposing that Part 177 (21 CFR Part 177)
be amended to provide for the safe use
of vinylidene chloride/methyl acrylate/
methyl methacrylate polymers as
articles or components of articles
intended for use in contact with food.

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulations should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
contact person listed above. As
provided in 21 CFR 171.1(h){2), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding may be seen in

the Dockets Management Branch
(address above), between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects in 21 CFR Part 177

Food additives; Incorporation by
reference; Polymeric food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Center for Food Safety and
Applied Nutrition (21 CFR 5.61), Part 177
is amended in Subpart B by adding new
§ 177.2000 to read as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

§ 177.2000 Vinylidene chloride/methyl
acrylate/methyl methacryiate polymers.

The vinylidene chloride/methyl
acrylate/methyl methacrylate polymers
(CAS Reg: No. 34364-83-5) identified in
paragraph (a) of this section may be
safely used as articles oras a
component of articles intended for use
in contact with food subject to the
provisions of this section,

(a) Zdentity. For the purpose of this
section, vinylidene chloride/methyl
acrylate/methyl methacrylate polymers
consist of basic polymers produced by
the copolymerization of vinylidene
chloride/methyl acrylate/methyl
methacrylate such that the basic
polymers or the finished food-contact
articles meet the specifications
prescribed in paragraph (d) of this
section.

(b) Optional adjuvant substances. The
basic vinylidene chloride/methyl
acrylate/methyl methacrylate polymers
identified in paragraph (a) of this section
may contain optional adjuvant
substances required in the production of-
such basic polymers, These optional
adjuvant substances may include
substances permitted for such use by
regulations in Parts 170 through 179 of
this chapter, substances generally
recognized as safe in food, and
substances used in accordance with a
prior sanction of approval.

(c) Conditions of use. The polymers
may be safely used as articles or as
components of articles intended for use
in producing, manufacturing, processing,
preparing, treating, packaging,
transporting, or holding food, including
processing of packaged food at
temperatures up to 121° C (250° F).

(d) Specifications and limitations. The
vinylidene chloride/methyl acrylate/
methyl methacrylate basic polymers
and/or finished food-contact articles

meet the following specifications and
limitations:

(1)(i) The basic vinylidene chloride/
methyl acrylate/methyl methacrylate
polymers contain not more than 2
weight percent of polymer units derived
from methyl acrylate monomer and not
more than 6 weight percent of polymer
units derived from methyl methacrylate
monomer.

(ii) The basic polymers are limited to
a thickness of not more than 0.005
centimeter (0.002 inch),

(2) The weight average molecular
weight of the basic polymer is not less
than 100,000 when determined by gel
permeation chromatography using
tetrahydrofuran as the solvent. The ge!
permeation chromatography is
calibrated with polystyrene standards.
The basic gel permeation
chromatographic method is described in
ANSI/ASTM D3536-76, which is
incorporated by reference. Copies are
available from the American Society for
Testing Materials, 1916 Race St.,
Philadelphia, PA 198103, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC 20408,

(3) The basic polymer or food-contact
article described in paragraph (a) of this
section, when extracted with the solvent
or solvents characterizing the type of
food and under the conditions of time
and temperature characterizing the
conditions of its intended use as
determined from tables 1 and 2 of
§ 176.170(c) of this chapter, yields net
chloroform-soluble extractives in each
extracting solvent not to exceed .08
milligram per square centimeter (0.5
milligram per square inch) of food-
contact surface when tested by the
methods described in § 176.170(d). If the
finished food-contact article is itself the
subject of a regulation in Parts 174
through 178 and § 179.45 of this chapter,
it shall also comply with any
specifications and limitations prescribed
for it by the regulation.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before August 22, 1984,
submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
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objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis forany
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation is
effective July 23, 1984.
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: July 12, 1984.
Richard }. Ronk,
Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 84-18305 Filed 7-20-84; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 178
|Docket No. 81F-0277]

Indirect Food Additives; Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sumMmARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to broaden the
specifications for dimers, trimers, and/
or their partial methyl esters prepared
from unsaturated C;s fatty acids which
are used as components of surface
lubricants for the manufacture of
metallic articles intended for food-
contact use. This action regsponds to a
petition filed by Emery Industries, Inc.
DATES: Effective July 23, 1984; objections
by August 22, 1984.

ADDRESS: Written objections may be
sent to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm, 4-82, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Anthony P. Burnetti, Center for Food
Safety and Applied Nutrition (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202472~
5890.

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of October 23, 1981 (46 FR 52032), FDA
announced that a petition (FAP 1B3579)
had been filed by Emery Industries, Inc.,
1400 Carew Tower, Cincinnati, OH

45202, proposing that the food additive
regulations be amended in § 178.3910 to
broaden the specifications for dimers,
trimers, and/or their partial methyl
esters prepared from unsaturated Cis
fatty acids. The additive is used as a
component of surface lubricants used in
the manufacture of metallic articles
intended for food-contact use.

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulation should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171,1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appoinment with the information
contact person listed above. As
provided in 21 CFR 171.1(h)(2), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has previously concluded
that this action will not have a
significant impact on the human
environment and that an evironmental
impact statement is not required. No
new information or comments have
been received that would alter the
agency's previous determination that
there is no significant impact on the
human environment, and that an
environmental impact statement is not
required. The evidence supporting that
finding may be seen in the Dockets
Management Branch (address above)
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives; Food packaging.
Therefore, under the Federal Food,

Drug, and Cosmetic Act (secs 201(s), 409,
72 Stat. 1784-1788 as amended (21 U.S.C.

321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10) and redelegated
to the Center for Food Safety and
Applied Nutrition (21 CFR 5.61), Part 178
is amended in § 178.3910(a)(2) by
revising the entry for “Dimers, trimers,
and/or their partial methyl esters;

* * * " toread as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

§ 178.3910 Surface lubricants used in the
manufacture of metallic articles.

- - Ll - -
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(a)ﬁ . AN
(2). .- .
List of substances Limitations
Dimers, trimers, and/or their partial For use only ata
methyl esters; such dimers and level not to
trimers are of unsaturated C,, fatty  exceed 10
acids derived from animal and vege- percent by weight
table fats and oils and/or tall oil of finished
and such partial methyl esters meet tubricant
the following specifications: Saponi- formulation

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before August 22, 1984,
submit to the Dockets Management
Branch (address above) written
objections thereto and may make &
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation is
effective July 23, 1984.

(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: July 6, 1964,

Richard J. Ronk,

Acting Director, Center for Food Safely and
Applied Nutrition.

[FR Doc. 84-18306 Filed 7-20-84; 8:45 am|
BILLING CODE 4160-01-M
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DEPARTMENT OF HOUSING AND FOR FURTHER INFORMATION CONTACT: by this rule. They were either tenants in
URBAN DEVELOPMENT James ]. Tahash, Director, Program assisted units (or their representatives),

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 215, 236 and 886
[Docket No. R-84-1163; FR-1702]

Definition of Income, Rents and
Recertification of Family income for
the Rent Supplement and Section 236
Programs

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule.

SUMMARY: This rule implements recent
statutory changes affecting the
definition of income for purposes of
eligibility and rent determination, as
well as rent requirements and
recertification of income under the Rent
Supplement (Section 101) and Section
236 Programs.

Separate interim rules implementing
the change in the income-percentage
formula for determining the tenant
rental payment in these programs,
without altering the existing regulations
governing the definition and calculation
of income and adjusted income (Interim
Increase Rules), were published on
August 24, 1982 (47 FR 36814), and the
implementation date of May 1, 1983 was
announced on April 1, 1983 (48 FR
13978).

In addition to implementing changes
in the definition of income, this interim
rule includes some sections of the
Interim Increase Rules that are being
revised in response to public comment
or in an effort to clarify Departmental
policy. Therefore, this rule includes
amendments to some, but not all, of the
sections amended in the Interim
Increase Rules.

DATES: Effective Date: October 1, 1984;
Comments due: September 21, 1984.
ADDRESS: Interested persons may
participate in this rulemaking by
submitting such written data,
suggestions, or arguments as they may
desire to the Rules Docket Clerk, Office
of General Counsel, Room 102786,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410. Each comment
should include the commenter's name
and address and must refer to the
dockel number indicated in the heading
of this rule. A copy of each comment
will be available for public inspection
during regular business hours at the
above address.

Planning Division, Office of Multifamily
Housing Management, Department of
Housing and Urban Development,
Washington, DC 20410, telephone (202)
755-5654. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: The
Housing and Community Development
Amendments of 1981 (1981
Amendments"), contained in Title III,
Subtitle A of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97—
35), amended several provisions of
section 101 (Rent Supplement Program)
of the Housing and Urban Development
Act of 1965 and of section 236 of the
National Housing Act. This interim rule
implements section 322 (f)(8) and (g)(1)
of the 1981 Amendments, concerning the
definition of income. It also implements
section 322(g)(3) of the 1981
Amendments, which requires income
reexamination at least annually of Rent
Supplement tenants who are at least 62
years of age.

The 1981 Amendments enacted
similar provisions for these and other
subsidized programs (Section 8 and
Public Housing Programs) concerning
definitions of income, rent calculations,
and reexamination of income. Final
rules implementing the new definitions
of annual income and adjusted income
for the Section 8 Housing Assistance
Payments Programs under the 1981
Amendments and the Housing and
Urban-Rural Recovery Act of 1983, Pub.
L. 98-181 (1983 Act), as well as the rent
calculation and income reexamination
provisions of the 1981 Amendments
(which had been implemented by
interim rules) were published recently,
49 FR 19925, May 10, 1984. To promote
uniformity in the operation of the
programs, this rule adopts the same
definitions set forth in those rules.

To the extent that this rule deals with
the subject of rent calculations, it
incorporates consideration of public
comment received on the Interim
Increase Rules. It also reflects
consideration of public comment
received on a proposed rule with
comparable rent calculation provisions
for the Public Housing and Section 8
Programs (47 FR 57954, December 29,
1982), which was then followed by the
final rule described above.

The portion of this rule that defines
annual income has also been the subject
of public comment in the form of the
proposed rule published in December
1982 for the Public Housing and Section
8 Programs. The members of the public
that commented on that proposed rule
had similar interests to those affected

who want to restrict the definition of
income and, consequently, limit the
amount of rent they pay; or they were
owners or managers of assisted projects
(or their representatives), who want to
simplify the rule and minimize the
administrative burden required. This
interim rule incorporates the decisions
made in that rulemaking.

The portion of this rule that defines
adjusted income does not reflect
consideration of public comments, since
the 1983 Act prescribed the definition
after the proposed rule for the Public
Housing and Section 8 Programs was
published. It does reflect the decision to
conform the definition in these programs
to the one required by statute for the
Public Housing and Section 8 Programs.
This decision is based on a desire to
foster uniformity among programs, as
promoted by the 1981 Amendments, to
provide equitable treatment for similarly
situated tenants who happen to
participate in different HUD-sponsored
housing assistance programs, and to
simplify the administrative burden for
owners and managers who participate
in several of these programs. Since the
final rules for the Public Housing and
Section 8 Programs are being made
effective July 1, 1984, with the new
definitions of Annual Income and
Adjusted Income and new rent
calculations applicable October 1, 1984,
it would be contrary to the interest of
owners and tenants (many of whom will
be benefited by the revised definition of
adjusted income) to delay
implementation of this rule to permit
consideration of public comment on
those provisions,

The portion of this rule that restricts
admission of over-income tenants has
not been the subject of official public
comment. However, it reflects a HUD
requirement established in November of
1981 with issuance of HUD Handbook
4350.3, Occupancy Requirements of
Subsidized Multifamily Housing
Programs. A key element of the affected
public, project owners, did make

- comments to HUD during the course of

training sessions conducted to publicize
the requirements of the Handbook. No
objections have been expressed since
that initial training period. Since this
requirement is essentially in place
through administrative practice which
did elicit comment, it is unnecessary to
solicit public comment at this time.
The portion of this rule that
implements the annual income
recertification requirement enacted in
the 1981 Amendments involves no
significant exercise of discretion upon
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which public comment would be useful.
Therefore, public comment on this topic
is not considered essential before
making the rule effective. However,
public comments are invited on all of
these topics and will be considered in
the adoption of a final rule.

The major changes to the existing
rules for the Rent Supplement and
Section 236 Programs made in this rule
are discussed below.

1. Definition of Annual Income—
Sections 215,21 and 236.3

The 1981 Amendments (sections 322
(7)(8) and (g)(1)) amended the statutes
authorizing the Rent Supplement
Program and the Section 236 Program to
insert this language concerning the
definition of income:

“[Ijncome’ means income from all sources
of each member of the household, as
determined in accordance with criteria
prescribed by the Secretary. In determining
amounts to be excluded from income, the
Secretary may, in the Secretary’s discretion,
take into account the number of minor
children in the household and such other
factors as the Secretary may determine are
appropriate. ;

This interim rule moves the discussion
of sources of income to be included for
purposes of the Rent Supplement and
Section 236 Programs from § 215.20,
Qualified Tenant, and § 236.2(b), Annual
Income, to § 215.21 (formerly captioned
Adjusted Income) and to a new § 236.3,
respectively, each to be captioned
Annual Income. The definition of annual
income i8 to remain similar to the
existing definition in each program but
is changed in a few ways to conform to
the definition adopted for the Section 8
Programs, 49 FR 19925 (May 10, 1984),
and for the Public and Indian Housing
Programs, 49 FR 21475 (May 21, 1984).

The provisions concerning the amount
of welfare assistance included in income
(§§ 215.21(b)(6) and 236.3(b)(6)) are
revised to address the situation
presented in States that designate a
portion of the welfare grant for housing
when that portion is adjusted in
accordance with actual housing costs
(“as paid" States), and then reduced by
a percentage (“ratable reduction"). The
interim rule provides that the ratable
reduction be applied only one time for
purposes of determining income in these
programs. This treatment is consistent
with the definition of income as adopted
for the Public Housing and Section 8
Programs and with the rent calculation
provision in § 236.735 of the Interim
Increase Rules.

This policy will avoid a series of
recomputations by the welfare agency
and by the owner that would otherwise
occur. For example, once the owner

determines a family's rent based on
income, including the full amount
possible for the shelter and utility
component reduced once by the
applicable percentage under the public
assistance programs, the welfare agency
may reduce that amount again. If HUD
were to permit reduction of income a
second time and redetermination of the
tenant's monthly rental charge, the
welfare assistance agency might apply
its ratable reduction a third time, and
the process might continue through
further rounds of reduction. By
permitting only one reduction for
purposes of computing a tenant’s
income, families receiving the benefit of
HUD housing assistance are treated the
same as families in unassisted housing
receiving welfare assistance: one
ratable reduction is applied.

Included now in the definition of net
family assets is the value of property
disposed of within the two years
preceding the family's application or
income reexamination, in a transaction
other than an arm'’s length arrangement.
Foreclosure and bankruptcy sales and
dispositions in separation or divorce
settlements in which the applicant or
tenant receives important consideration
not measurable in dollar terms are
treated as dispositions for full value.
The term “net family assets" is used in
determining annual income for rent
determination purposes as it has been
used in all programs for determining
eligibility, except that the percentage
used to derive imputed income (if actual
income is less) has been changed from
10 percent to the current rate earned on
passbook savings accounts, as
determined by HUD.

As clarification, the list contained in
§8§ 215.20(d) and 236.2(b)(1) of examples
of types of income has been expanded
to include (1) compensation for personal
services in addition to wages, salaries,
overtime pay, commissions, fees, tips
and bonuses, (2) a lump-sum payment
for the delayed start of a periodic
payment, and (3) any earned income tax
credit to the extent it exceeds income
tax liability.

The list of exclusions from income
contained in §§ 215.20(e) and 236.2(b)(2)
has been revised to clarify that only the
employment income of children is
excluded. The reason we continued to
include non-employment income of

children, such as Supplemental Security -

Income benefits, while excluding their
employment income is to reach the
maximum income available to the
household for its support while leaving a
work incentive for children. In addition,
employment income of children is
usually insignificant in amount,

sporadic, and of a nature that is difficult
to verify. g

The category of persons whose
employment income is excluded has
been revised from "minors," which was
defined to include full-time students 18 -
years of age and older, “to children
under 18 years of age”. The revised
definition of adjusted income (discussed
below) provides that full-time students
are to be treated the same as persons
under 18 for purposes of the dependent
deduction, because the 1983 Act
required such treatment (in the Public
Housing and Section 8 Programs) for
purposes of that definition. However,
the 1983 Act is silent on whether the
earnings of full-time students at least 18
years of age should be excluded from
income. In light of this silence, the need
to preserve scarce subsidy dollars, and
the significant increase in the deduction
for “minors”—from $300 in the existing
regulations to $480 in this interim rule—
we see no reason to exclude the
earnings of full-time students age 18 and
older from the determination of annual
income.

The current list of program benefits to
be excluded from annual income is
characterized in §§ 215.21 and 236.3 as
programs that statutorily require
exemption from income, and the list is
expanded in this interim rule to include
additional programs that are the subject
of recent legislation: (1) The Department
of Health and Human Services' Low-
Income Home Energy Assistance
Program, (2) the Job Training
Partnership Program, and (3) disposition
of certain Indian trust funds or judgment
funds. The precise interpretation of this
last category of statutes is currently the
subject of interagency discussions, and
additional guidance will be furnished on
this category in HUD Handbooks or
directives.

2. Definition of Adjusted Income—
Sections 215.1, 215.45 and 236.2

The second sentence of the definition
of income added by the 1981
Amendments to the statutory authority
for the Rent Supplement and Section 236
Programs (cited above) corresponds to
the second sentence of section 3(b)(5) of
the United States Housing Act of 1937
(the 1937 Act), 42 U.S.C. 1437¢(b)(5),
after amendment by section 322(a) of the
1981 Amendments, which governs the
Public Housing and Section 8 Housing
Assistance Payments Programs.
However, section 3(b)(5) of the 1937 Act
has since been amended by the Housing
and Urban-Rural Recovery Act of 1983
(Pub. L. 88-181, enacted November 30,
1983) (the 1983 Act) specifically to
define adjusted income, as follows*
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The term “adjusted income" means the
imcome which remains after excluding—

(A) $480 for each member of the family
residing in the household other than the head
of the household or his spouse) who is under
18 years of age or who is 18 years of age or
older and is disabled or handicapped or a
full-time student;

(B) $400 for any elderly family;

(C) Medical expenses in excess of 3 per
centum of annual family income for any
elderly family; and

{D) Child care expenses to the extent
necessary fo enable another member of the
family to be employed or to further his or her
education.

This new statutory definition of
adjusted income for the Public Housing
and Section 8 Programs is being adopted
for these programs as well, to be used in
determining the amount of monthly
rental payment. The definition of
adjusted income is found in the
definitions sections, § 215.1 and § 236.2,
respectively, and obsolete material in
§ 215.45(b) is removed. The revised
definitions increase the amount of the
deduction for children and full-time
students at least 18 years of age from
$300 to $480, and broaden the category
of persons eligible for the deduction to
include members of the family who are
disabled or handicapped persons. A
new deduction of $400 is added for
“elderly families", which includes
families whose head or spouse is
disabled, handicapped, or at least 62
years of age. The medical expense
deduction is restricted to elderly
families. The child care expense
deduction is restricted to expenses for
the care of children, and not disabled or
handicapped family members, but a
reason for permitting deduction of child
care expenses (in addtion to
employment of a family member) is
added—furtherance of a family
member's education. The increase in the
amount of the deduction for dependents
and the broadening of those who qualify
should help to offset the effect of
eliminating the medical deduction for
nonelderly families and eliminating the
dependent care deduction for disabled
and handicapped persons.

All of these changes adhere to the
statutory definition of adjusted income
enacted for the Public Housing and
Section 8 Programs and will make
uniform administration of HUD's several
housing assistance programs more
feasible. This is an important
consideration, since some owners have
projects in which some families are
assisted under the Rent Supplement
Program or the Section 236 Program,
while others are assisted under the
Section 8 Housing Assistance Payments
Program.

3. Other Definitions—Sections 215.1 and
236.2

Other definitions, such as
“dependent" and *“elderly family” are
added by this interim rule to conform to
definitions adopted for the Public
Housing and Section 8 Programs.
Definitions that are' no longer used in the
remainder of the regulations, such as
“minor” and “physically handicapped”
are removed. In addition, the format of
the definitions sections, §§ 215.1 and
236.2, is changed to conform to the
single alphabetical listing format used in
other HUD regulations.

4. Rent—Sections 215.45, 236.55 and
236.735

Phase-in of Higher Percentage

Section 322 of the 1981 Amendments
changed from 25 to 30 the percentage of
adjusted income rent supplement
tenants and tenants receiving the benefit
of Section 236 rental assistance
payments are to pay toward rent
{§§ 215.45 and 236.735). Section 322 had
a similar impact on the formulas for
setting rental payments of other Section
236 tenants (§ 236.55).

The issue i8 discussed here because a
comment was received on the Interim
Increase Rules that challenged the basis
for not phasing in the higher rental rates
for new tenants, and this rule addresses
comments received on those rules.

Section 322(i) of the 1981 Amendments
authorized the Secretary to provide for
delayed applicability or staged
implementation of the rent computation
requirements for tenants already
occupying assisted housing if the
Secretary determined that immediate
application of the procedures would be
impracticable, would violate the terms
of existing leases, or would result in
extraordinary hardship for any class of
tenants, The Amendments required
tenants whose occupancy began after
the effective date of the Amendments to
be subject to immediate application of
the revised rates, except that the
Secretary, in his discretion, was
authorized to provide for delayed
applicability or staged implementation if
he determined that immediate
application would be impracticable or
that uniform procedures for assessing
rents would significantly decrease
administrative costs and burdens.

This interim rule does not alter the
Secretary's decision in the Interim
Increase Rules to exercise his discretion
under section 322(i) of the Amendments
to phase in rent increases for tenants
already occupying assisted housing at
the effective date of the Interim Increase
Rules in order to minimize hardship to
persons relying upon established low

rents. Similarly, this interim rule does
not change the Secretary's decision not
to exercise his digcretion to provide for
delayed applicability (beyond the delay
from October 1, 1981, to the effective
date of the Interim Increase Rules) or-
staged implementation for tenants
whose occupancy began after the
effective date of the Interim Increase
Rules, since they do not have the same
hardship. New tenants are likely to be
paying less for housing upon entering an
assisted program at 30 percent of
income than they were paying before,
and they have no reason to rely on rents
at 25 percent of income. More
importantly, the Secretary's discretion
under the statute to delay or phase in
application of the revised rates to new
tenants is not based upon hardship of
tenants, as in the case of existing
occupants, but is related solely to
administrative burdens. The comment
submitted on the Interim Increase Rules
on behalf of tenants asserted that
increased administrative burdens would
result from the failure to phase in the
increase for new tenants, but no such
comment was received from a project
owner. The decision made in the Interim
Increase Rules to implement the
increase immediately for new tenants
was not inequitable, since it was clearly
contemplated by the statute and there is
a logical and justifiable distinction
between established program
beneficiaries and new entrants to the
program. Moreover, these tenants are
already paying the full statutory amount
of rent under the Interim Increase Rules.
At this point it would aggravate the
administrative burden to decrease rents
for tenants admitted after the effective
date of the Interim Increase Rules.

The phase-in of the system for
existing tenants began at the first
recertification occurring after the
effective date of the Interim Increase
Rules. For families whose incomes are
recertified during Federal Fiscal Year
1984, the rents for the succeeding year
are being computed using 28 percent of
adjusted income, in Fiscal Year 1985,
using 29 percent of adjusted income, and
in Fiscal Year 1986, the full 30 percent
will be used.

Clarification of Eligibility for Phase-in

The comment received on the Interim
Increase Rules suggested that
clarification was required as to who
would be considered a new entrant to
the program for purposes of determining
the percentage of adjusted income to be
paid. The comment suggested that the
following should not be classified as
new tenants: (1) Tenants who transfer
from one unit to another; (2) tenants
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who transfer from one project to
another; (3) tenants who transfer from
one program to another; and {4) family
members who move out of the
household but remain in the project, the
program, or another assisted program.
The Department agrees that tenants in
the first category should receive the
benefit of the phase-in, i.e., not be
considered new tenants. Tenants in the
third category who remain in the same
project and are transferred from a deep
subsidy program also should receive the
benefit of the phase-in. However, the
other tenants described above are not to
have phased-in rents.

The 1981 Amendments provided at
section 322(i)(1) for a phase-in of rents
for “tenants who are occupying housing
assisted under the authorities amended
by this section . . . if the Secretary
determines that immediate application
of [the higher percentages] . . . would
result in extraordinary hardship for any
class of tenants.” Taking into
consideration both the hardship on the
tenants of immediate application of the
higher percentages and the burden on
private owners of verifying an
applicant's previous participation in
HUD programs, the Secretary has
determined that for tenants transferring
within the same project, broadly
defined, or transferring from one
program to another while remaining in
the same project, the hardship on the
tenants outweighs the burden on the
owner. However, the Secretary has
determined that the hardship on tenants
transferring from project to project is
outweighed by the administrative
burden on project owners—sometimes
in different parts of the country—to
verify that a particular applicant has
just moved from a unit in which he or
she was paying a particular percentage
of adjusted income less than 30 percent
for rent, under the same or a similar
HUD program. Tenants moving from a
shallow subsidy program to a deep
subsidy program are already reaping a
greater benefit and do not need the
additional decrease in rent that would
be afforded by the phase-in. With
respect to the fourth category of tenants,
the remaining *Family' in the original
unit will be considered as a prior tenant,
but there appears to be no sound reason
for extending the same status to the new
household unit. Clarifications consistent
with the foregoing determinations have
been incorporated into the proposed rule
at §§ 215.45(d)(1), 236.55(b)(3)(i) and
236.735(d)(1).

Welfare Rent

The comment received on the Interim
Increase Rules criticized the way the
Secretary implemented the addition,

made by the 1981 Amendments, of a
welfare rent calculation in the
determination of the amount of rental
payments made by tenants receiving the
benefit of the rental assistance program.
The commenter stated that welfare
recipients in States that apply a “ratable
reduction” to the family’s housing cost
to determine the housing portion of the
welfare grant should not be classified as
living in “as-paid” States, since
Congress did not intend that such
welfare tenants pay more for shelter
than they receive from the welfare
agency.

The statutory change in question is
the amendment to section 236 made by
section 322(1)(5) of the 1981
Amendments. It provided that families
receiving the benefit of HUD's rental
assistance payments who are recipients
of welfare assistance in “as-paid™ States
pay rent based on the amount of their
welfare grant for shelter, if the amount
is greater than amounts based on a
percentage of income. This rule extends
to these Section 236 tenants a provision
that previously applied to public
housing.

Administrative practice with respect
to rent and income calculations in the
public housing program and with respect
to income calculations in the Section 8
program has been to classify “ratable
reduction” grant States as “as paid”,
since the amount of the welfare grant is
adjusted to reflect housing costs, and to
apply the welfare rent provision to such
States with a one-reduction rule. In
adopting the welfare rent provisions for
use in rent calculations in the Section
236 Rental Assistance Paymenis
program, Congress did not repudiate this
practice, HUD does require recognition
of one application of the ratable
reduction to take into account the fact
that the maximum shelter grant a family
could ever obtain is the State's
maximum for shelter multiplied by the
reduction factor once.

Considering the small impact on the
family (since both the public assistance
grant and the annual income and rental
payment ratchet downward), the great
administrative burden of several rounds
of recomputation, and the need to have
a starting point for computing income,
the Secretary has determined that this
method of determining welfare rent is a
reasonable exercise of the Secretary's
administrative discretion under section
236(h) of the National Housing Act, 12
U.S.C. 1715z-1(h}. This method of
calculating welfare rent also reflects a
determination to use a uniform method
for the Section 236 Rental Assistance
Program, the Public Housing Program
and the Section 8 Programs.

Ten Percent Annual Increase Maximum

Congress expressed its concern about
the effect of the 1981 Amendments on
families in federally assisted housing by
including in Section 322(i)(1) a provision
to limit to a maximum of 10 percent the
annual increase in the amount of rent a
family would have to pay as a result of
the Amendments. The 10 percent ceiling
also applies to increases resulting from
changes, effective on or after October 1,
1981, in other Federal law defining
which governmental benefits shall or
may be counted as income.

This 10 percent ceiling is implemented
by §8§ 215.45(d), 236.55(c), and
236.735(d)(2). These sections donot
preclude rent increases in excess of 10
percent where such increases result
from increases in actual tenant income,
changes in family composition or
circumstances or from increases in basic
rents. This rule omits reference to
application of the cap 1o persons
affected by changes in law defining
which governmental benefits are
required to or may be considered as
income. The Department has determined
that it would be more appropriate to
provide regulatory direction treating this
subject matter at such time as any
change in law may eccur that would
require application of the cap.

The comment received on the Interim
Increase Rules stated that the 10 percent
ceiling should apply to the use of new
definitions of income and adjusted
income, when implemented. Now that
the new definitions are being
implemented, the language concerning
the 10 percent maximum is being
amended to include application of those
definitions. (See §§ 215.45(d),
236.55(b)(3) and 238.735(d).)

In this interim rule, the 10 percent cap
is not being applied to Rental
Assistance Payments Program tenants
receiving welfare payments whose
rental payments are based on the
housing components of their welfare
grant if the housing component is
adjusted in accordance with their actual
housing costs (section 236({T}(2}(C) of the
National Housing Act), without
reduction. The reason for this exception
is that the failure to apply the cap to
these families will not affect them
adversely, and application of the cap
would, therefore, not serve its purpose
of protecting tenants from precipitous
rent increases and preserving
disposable income for other basic needs.
The full cost of such families’ rent
charges are, in essence, paid by the
welfare agency. Since the cap would not
serve its purpose in such cases, it is not
being applied.




29584

Federal Register / Vol. 49, No. 142 / Monday, July 23, 1984 / Rules and Regulations

Prohibition Against Decrease*

Section 322(i)(1) also included a
provision that the new rent
determination procedures must not
result in a reduction in the rent paid by
any tenant below the amount on the day
before the Interim Increase Rules were
applied to the tenant. The Interim
Increase Rules contained an
implementing provision in §§ 215.45(f),
236.55(b)(2)(i1)(B), and 236.735(e), to the
effect that in no event would the rental
payment be decreased below the
amount payable by the tenant on the
day before the Interim Increase Rules
were applied to the tenant unless the
decrease in rental payment is caused by
a decrease in the family's income, family
composition or family circumstances.
Section 322(i) of the 1981 Amendments
was repealed by the 1983 Act and no
reduction provision was enacted to take
its place. Therefore, the corresponding
rule provisions are being omitted from
this interim rule.

5. Annual Recertification of Income

Provisions dealing with the obligation
of tenants and project owners to report
changes in income and to discontinue
assistance to tenants when a certain
percentage of income is sufficient to pay
the market rental were revised in the
Interim Increase Rules to reflect the
change in percentage from 25 to 30
percent. In the Section 236 program,
annual tenant income recertification
was specifically required and the use of
a particular form was prescribed by
§ 236.80 of the Interim Increase Rule. A
similar provision with respect to Rent
Supplement tenants, § 215.55, is revised
in this rule to include persons 62 years
of age and older in the annual
recertification requirement and to
include reference to the form. In the
Interim Increase Rule, tenants, as well
as owners, were permitted to initiate
recertification under a new § 236.81.
This concept of an interim
recertification initiated by tenants is
preserved for Section 236 tenants in the
revised § 236.80(b} and is added for Rent
Supplement tenants in the revised
§ 215.55(b).

Sections 215.70 and 236.750, which
require that tenants report changes in
income that would render them able to
pay the unassisted rental with the
percentage of income they are required
to pay for rent, are revised. We believe
that the rental calculations are
sufficiently complicated that tenants
would be unable to determine when
they reach the point where their income
is sufficient to pay the unassisted rental,
and that the provision is, therefore,

unenforceable. Consequently, we have
removed that requirement.

8. Response to Other Comments

Three items mentioned in the
comment on the Interim Increase Rules
brought inadvertent errors to our
attention. The first item noted was that
words were missing from the first
sentence of § 236.735(a). The second
error was the inconsistency between the
phased in rates from 25 to 30 percent of
income for rent determination purposes
and the fixed rate of 30 percent stated
for reporting and discontinuing rental
assistance payments, as described
above. These errors in the Interim
Increase Rules have been corrected.
(See 48 FR 13978, April 1, 1983.)

The third ifem was the comment that
we had removed the provision of
§ 236.55(c) that required an owner to
inform HUD when utility rate changes
cause a 10 percent increase in utility
expenses included in the utility
allowance. Our failure to include
appropriate amendment directions in
amended § 236.55(b) resulted in the
inadvertent removal of subsections [c)
and (d). That language has been
restored, with the addition of a
provision that utility allowances be
analyzed when an owner submits a
request for a rent increase.

In addition, it came to our attention as
a result of this comment that the
regulatory provisions governing
adjustment of utility allowances in some
of HUD's other multifamily housing
programs did not provide the protection
of owner-initiated revisions to tenants
when a rate increase would cause a 10
percent cumulative change in the most
recently approved ytility allowances,
although provisions in owner's contracts
do include similar requirements. To
make the regulations uniform for similar
programs and to make the regulations
consistent with contract provisions, this
rulemaking includes a revision to
§ 215.45(¢) governing the Rent
Supplement Program and 24 CFR Part
886 governing the Section 8 Housing
Assistant Payments Program——Special
Allocations. Sections 215.445(e), 886.126
and 886.326 are revised to mirror
§ 236.55(c).

One comment addressed the changes
in § 236.715 concerning an owner's
determination of eligibility for rental
assistance payments. Before revision,
the section stated that "“the owner will
review for eligibility the application by a
prospective tenant” and issue a
certificate—in the form prescribed by
the Secretary—for each eligible
applicant if sufficient subsidy is
available. The revised language of the
Interim Increase Rule simply provides

that in determining eligibility the owner
must use the form prescribed by the
Secretary. The use of the form was the
intended addition; therefore, this rule
reinstates the original language, adding
reference to use of the approved form.

The final issue raised in the comment
on the Interim Increase Rules was that
HUD violated the Administrative
Procedure Act and the Department’s
own regulations (24 CFR Part 10) by
making those rules effective before
considering public comments. The APA
does not apply to the rent increase
rulemaking since the program affected
involves grants, benefits and contracts,
the basis of an exemption. The change
in percentage of income from 25 percent
to 30 percent was mandatory under the
statute, and the reduced Federal
expenditures resulting from prompt
implementation of the rule are in the
public interest. These bases for omitting
consideration of public comments before
the effectiveness of the rule were stated
in the preamble to the rule, as required
by HUD rules (24 CFR Part 10). A recent
decision of the Second Circuit Court of
Appeals upheld'an interim rule
implementing a similar provision of the
1981 Amendments that was based on a
justification for effectiveness before
consideration of public comments,
Williams v. Pierce, 708 F. 2d 57 (1983),
cert. denied, 104 S. Ct. 719 (1984), pet. for
reh, pending,

7. Limitation on Admission to Income-
Eligible Applicants

Section 236 projects receive the
benefit of interest reduction payments
by the Secretary to increase the
availability of rental housing for lower
income families, as stated in section
236(a) of the National Housing Act, 12
U.S.C. 17152z~1(2). The Secretary has the
authority under Section 236(h) to make
such rules and adopt such procedures as
he may deem necessary or desirable to
carry out the provisions of that section.
In light of the current emphasis on
Federal subsidies for existing housing to
serve lower income families and the
concomitant reduction in Federally
assisted housing development, it is
particularly important to fully utilize
these existing projects that receive
indirect Federal subsidy for the intended
income group. Therefore, consistent with
Departmental policy and practice since
November 1981, § 238.70(a) is revised to
include a requirement that income-
eligible applicants who are otherwise
qualified be admitted when available
and that no over-income applicants be
admitted to a project until the owner has
employed his or her best efforts to
attract income-eligible applicants. In
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addition, no more than 10 percent of the
units in a project are to be leased to
over-income applicants without prior
HUD approval.

Similarly, units covered by Rent
Supplement Contracts receive the
benefit of Rent Supplement payments
during the term of the contract to make
available rental housing for lower
income families. Under section 101(h) of
the Housing and Urban Development
Act of 1965, 12 U.S.C. 1701s(h), the
Secretary has general rulemaking
authority similar to that under Section
236(h). To preserve units covered by
Rent Supplement Contracts as a housing
resource for the intended income group,
a new § 215.24, which is patterned after
§ 238.70(a), is added to Part 215.

These limitations on admission of
over-income applicants will not affect
tenants in occupancy whose income
after admission rises above the income
limits for admission. That situation is
covered by the provisions concerning
termination of assistance, §§ 215.5(c)
and 236.80(c).

8. Transition Provisions

A new section has been added to Part
215 and to Part 236 to address the issue
of the timing of implementation of the
new definitions of Annual Income and
Adjusted Income and the new rental
charge calculations. The new §§ 215.56
and 236.81 provide that the revisions in
this rule of the definitions of Annual
Income, Adjusted Income, and
calculation of rental charges are
effective for examinations and
reexaminations conducted on or after
October 1, 1984. An owner may schedule
an interim examination on or after
October 1, 1984, for a tenant whose
scheduled regular reexamination
comes later. In addition, upon the first
reexamination conducted on or after
October 1, 1984, a tenant’s monthly
rental charge for the period from
October 1, 1984 until the effective date of
the next reexamination will be
recalculated, based on the revised rule.
If this adjusted monthly rental charge is
less than the amount actually charged,
the tenant may qualify for a credit
toward future payments. Tenants who
move out after October 1, 1984 and
before their next reexamination may be
entitled to a refund.

This treatment affords tenants the
advantage (but not the disadvantage) of
application of the revised rule from
October 1, 1984 forward instead of only
from the next scheduled regular
reexamination or interim reexamination.

Findings and Certifications

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD

regulations in 24 CFR Part 50 that
implement section 102(2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public
inspection and copying during regular
business hours in the Office of the Rules
Docket Clerk, Room 162786, 451 Seventh
Street, SW., Washington, D.C. 20410.

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $160
million or more, (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies or geographic regions or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Under 5 U.S.C. 605(b) (the Regulatory
Flexibility Act), the undersigned hereby
certifies that this rule does not have a
significant economic impact on a
substantial number of small entities,
because administrative burdens will not
increase substantially under the rule.
Small project owners who administer
some Section 8 assistance will use
essentially the same procedures for
tenants receiving assistance under the
Rent Supplement or Section 236
Program.

This rule was listed as item numbers
H-140-82, H-141-82, RIN 2502-AC05, in
the Department's Semiannual Agenda of
Regulations published on April 18, 1984
(49 FR 15901, 15927) pursuant to
Executive Order 12291 and the
Regulatory Flexibility Act.

The Catalog of Domestic Assistance
Numbers are 14,103 and 14.149.

List of Subjects
24 CFR Part 215

Crant programs—housing and
community development, Rent
subsidies.

21 CFR Part 236

Low and moderate income housing,
Mortgage insurange, Rent subsidies.
21 CFR Part 886

Grant programs—housing and
community development, Rent
subsidies.

Accordingly, 24 CFR Parts 215, 236
and 886 are amended as follows:

PART 215—RENT SUPPLEMENT
PAYMENTS

1. Section 2151 is revised to read as
follows:

§215.1 Definitions.

Act. The Housing and Urban
Development Act of 1965.

Adjusted Income. Annual Income less:

(a) $480 for each Dependent,

(b) $400 for any Elderly Family,

(c) Medical Expenses in excess of
three percent of Annual Income for any
Elderly Family, and

(d) Child Care Expenses.

Annual Income. See § 215.21,

Child Care Expenses. Amounts
anticipated to be paid by the Family for
the care of children under 13 years of
age during the period for which Annual
Income is computed, but only where
such care is necessary to enable a
Family member to be gainfully
employed or to further his or her
education. The amount deducted shall
reflect reasonable charges for child care,
and, in the case of child care necessary
to permit employment, the amount
deducted shall not exceed the amount of
income received from such employment.

Commissioner. The Federal Housing
Commissioner or his or her authorized
representative.

Contract Rent, The total monthly
amount of rent approved by HUD in the
project rent schedule as payable by
HUD and the tenant to the owner for an
assisted unit, i.e., the Rent Supplement
Unit Rent.

Dependent. A member of the family
household (excluding foster children)
other than the family head or spouse,
who is under 18 years of age oris a
Disabled Person or Handicapped
Person, or a Full-time Student.

Dilapidated Housing. A housing unit
that does not provide a safe and
adequate shelter, and in its present
condition endangers the health, safety,
or well-being of the occupants. Such a
housing unit shall have one or more
critical defects, or a combination of
intermediate defects in sufficient
number or extent to require
considerable repair or rebuilding. Such
defects may involve original
construction, or they may result from
continued neglect or lack of repair or
from serious damage to the structure.

Disabled Person. A person under a
disability as defined in section 223 of
the Social Security Act (42 U.S.C. 423) or
in Section 102 of the Developmental
Disabilities Services Facilities
Construction Amendments of 1970 (42
U.S.C. 2691(])).
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Displacee. A person who has been
displaced from an urban renewal area,
or as a result of governmental action or
as a result of a disaster determined by
the President to be a major disaster.

Elderly Family. A family whose head
or spouse (or sole member) is a person
who is an Elderly, Disabled or
Handicapped Person. It may include two
or more Edlerly, Disabled or
Handicapped Persons living together, or
one more such persons living with
another person who is determined to be
essential to their care of well being.

Elderly Person. A person who is at
least 62 years of age.

Family. Two or more persons related
by blood, marriage, or operation of law,
who occupy the same dwelling unit.

Full-time Student. A person who is
carrying a subject load that is
considered full-time for da§ students
under the standards and practices of the
educational institution attended. An
educational institution includes a
vocational school with a diploma or
certificate program, as well as an
institution offering a college degree.

Gross Rent. The total monthly cost of
housing a Qualified Tenant, which is the
sum of the Contract Rent and any Utility
Allowance for the assisted unit.

Handicapped person. A person having
a physical or mental impairment that (a)
is expected to be of long-continued and
indefinite duration, (b) substantially
impedes his or her ability to live
independently, and (c) is of such a
nature that such ability could be
improved by more suitable housing
conditions.

Medical Expenses. Those medical
expenses, including medical insurance
premiums, that are anticipated during
the period for which Annual Income is
computed, and that are not covered by
insurance.

Net Family Assets. Value of equity in
real property, savings, stocks, bonds,
and other forms of capital investment,
excluding interests in Indian trust land.
The value of necessary items of
personal property such as furniture and
automobiles shall be excluded. (In cases
where a trust fund has been established
and the trust is not revocable by, or
under the control of, any member of the
family, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund should be counted when
determining Annual Income.) In
determining Net Family Assets, owners
shall include the value of any assets
disposed of by an applicant or tenant for
less than fair market value (including a
disposition in trust, but not in a
foreclosure or bankruptcy sale) during

the two years preceding the date of
application for the program or
recertification, as applicable, in excess
of the consideration received therefor. In
the case of a disposition as part of a
separation or divorce settlement, the
disposition will not be considered to be
for less than fair market value if the
applicant or tenant receives important
consideration not measurable in dollar
terms.

Nonimmigrant Student-Alien. An
alien having a residence in a foreign
country which he or she has no intention
of abandoning, who is a bona fide
student gualified to pursue a full course
of study and who is admitted to the
United States as a nonimmigrant alien
as defined in section 101({a)(15)(F)(i) of
the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(F)(i)), temporarily and
solely for the purpose of pursuing such a
full course of study at an established
institution of learning or other
recognized place of study in the United
States. Nonimmigrant Student-Alien
also means the alien spouse and minor
children of such student if
accompanying him or her or following to
join him or her.

Qualified Tenant. See § 215.20.

Secretary. The Secretary of Housing
and Urban Development or the
Secretary's authorized representative.

Substandard Housing. A unit that is
either Dilapidated Housing or does nof,
have one of the following plumbing
facilities:

(a) Hot and cold piped water inside
the unit,

{b) Usable flush toilet inside the
structure for the exclusive use of the
occupants of the unit.

{c) Usable bathtub or shower inside
the structure for the exclusive use of the
occupants of the units,

Tenant Rent. The amount payable
monthiy by the Qualified Tenant as rent
to the owner. Where all utilities (except
telephone) and other essential housing
services are supplied by the owner,
Tenant Rent equals Total Tenant
Payment. Where some or all utilities
(except telephone) and other essential
housing services are not supplied by the
owner and the cost thereof is not
included in the amount paid as rent,
Tenant Rent equals Total Tenant
Payment less the Utility Allowance.

Total Tenant Payment. The portion of
the Gross Rent payable by a Qualified
Tenat, determined in accordance with
§ 215.45.

Utility Allowance. If the cost of
utilities (except telephone) and other
essential housing services for an
assisted unit is not included in the rent
paid to the housing owner but is the
responsibility of the tenant occupying

the unit, an amount equal to the
estimate approved by HUD of the
monthly cost of a reasonable
consumption of such utilities and other
services for the unit by an energy-
conservative household of modest
circumstances consistent with the
requirements of a safe, sanitary and
healthful living environment.

Welfare Assistance, Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local governments.

§215.10 [Amended]”

2. Section 215.10 is amended by
removing paragraph (a)(3), by
redesignating the following paragraphs
to reflect its removal, and by removing
from the new paragraph (a)(6) the words
“or remodeling to create standard units
where substandard units previously
existed,".

§215.20 [Amended]

3. Paragraphs (c), (d), (e) and (f) of
§ 215.20 are removed, and paragraph (g)
is redesignated (c).

4, Section 215.21 is revised to read as
follows: :

§ 215.21 Annual income.

(a) Annual Income is the anticipated
total income from all sources received
by the Family head and spouse (even if
temporarily absent) and by each
additional member of the Family,
including all net income derived from
assets for the 12-month period following
the effective date of certification of
income, exclusive of income that is
temporary, non-recurring or sporadic as
defined in paragraph (c) of this section,
and exclusive of certain other types of
income specified in paragraph (d) of this
section.

(b) Income includes, but is not limited
to:
(1) The full amount, before any payroll
deductions, of wages and salaries,
overtime pay, commissions, fees, tips
and bonuses, and other compensation
for personal services;

(2) The net income from operation of &
businegs or profession (for this purpose,
expenditures for business expansion or
amortization of capital indebtedness
and an allowance for depreciation of
capital assets shall not be deducted to
determine the net income from a
business);

(3) Interest, dividends, and other net
income of any kind from real or personal
property (for this purpose, expenditures
for amortization of capital indebtedness
and an allowance for depreciation of
assets shall not be deducted to
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determine the net income from real or
personal property). Where the Family
has Net Family Assets in excess of
$5,000, Annual Income shall include the
greater of the actual amount of income
derived from all Net Family Assets or a
percentage of the value of all such
Assets based on the current passbook
savings rate as determined by HUD;

(4) The full amount of periodic
payments received from Social Security,
annuities, insurance policies, retirement
funds, pensions, disability or death
benefits and other similar types of
periodic receipts, including a lump-sum
payment for the delayed start of a
periodic payment;

(5) Payments in lieu of earnings, such
as unemployment and disability
compensation, worker's compensation
and severance pay (but see paragraph
(c)(3] of this section);

(6) Welfare Assistance. If the Welfare
Assistance payment includes an amount
specifically designated for shelter and
utilities that is subject to adjustment by
the Welfare Assistance agency in
accordance with the actual cost of
shelter and utilities, the amount of
Welfare Assistance income to be
included as income shall consist of:

(i) The amount of the allowance or
grant exclusive of the amount
specifically designated for shelter and
utilities, plus

(ii) The maximum amount that the
Welfare Assistance agency could in fact
allow the family for shelter and utilities.
If the Family's Welfare Assistance is
ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this paragraph
(b)(6)(ii) shall be the amount resulting
from one application of the percentage;

(7) Periodic and determinable
allowances, such as alimony and child
support payments, and regular
contributions or gifts received from
persons not residing in the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (whether or not living in the
dwelling) who is head of the Family,
spouse, or other person whose
dependents are residing in the unit (but
see paragraph (c)(5) of this section); and

(9) Any earned income tax credit to
the extent it exceeds income tax
liability.

(c) Annual Income does not include
such temporary, non-recurring or
speradic income as the following:

(1) Casual, sporadic or irregular gifts;

(2) Amounts that are specifically for
or in reimbursement of the cost of
Medical Expenses;

(3) Lump-sum additions to Family
assels, such as inheritances, insurance
Payments (including payments under

health and accident insurance and
worker's compensation), capital gains
and settlement for personal or property
losses (but see paragraph (b)(5) of this
section);

(4) Amounts of educational
scholarships paid directly to the student
or to the educational institution, and
amounts paid by the Government to a
veteran for use in meeting the costs of
tuition, fees, books and equipment. Any
amounts of such scholarships, or
payments to veterans, not used for the
above purposes that are available for
subsistence are to be included in
income; and

(5) The hazardous duty pay to a
Family member serving in the Armed
Forces away from home and exposed to
hostile fire.

(d) Income does not include:

(1) Income from employment of
children (including foster children)
under the age of 18 years;

(2) Payments received {or the care of
foster children;

(3) Amounts specifically excluded by
any other Federal statute from
consideration as income for purposes of
determining eligibility or benefits under
a category of other assistance programs
that includes assistance under the
Housing and Urban Development Act of
1965. The following types of income are
subject to such exclusion:

(i) Relocation payments made
pursuant to Title II of the Uniform
Relocation Assistance and Real
Property Acquisition Policies Act of 1970
(42 U.S.C. 4621-4638);

(i} The value of the allotment
provided to an eligible household for
coupons under the Food Stamp Act of
1977 (7 U.S.C. 2011-2029);

(iii) Payments to volunteers under the
Domestic Volunteer Service Act of 1973
(42 U.S.C. 4951-4993);

(iv) Payments received under the
Alaska Native Claims Settlement Act
(43 U.S.C. 16286(a));

{v) Income derived from certain
submarginal land of the United States
that is held in trust for certain Indian
tribes (25 U.S.C. 459¢);

(vi) Payments or allowances made
under the Department of Health and
Human Services' Low-Income Energy
Assistance Program (42 U.S.C. 8621-
8629);

(vii) Payments received under the Job
Training Partnership Act (29 U.S.C.
1552(b)); .

(viii) Income derived from the
disposition of funds of the Grand River
Band of Ottawa Indians (Pub. L. 94-540,
90 Stat. 2503-2504); and

(ix) The first $2,000 of per capita
shares received from judgment funds
awarded by the Indian Claims

Commission or the Court of Claims (25
U.S.C. 1407-1408) or from funds held in
trust for an Indian tribe by the Secretary
of the Interior (25 U.S.C. 117).

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income for a shorter period may be
annualized, subject to a redetermination
at the end of the shorter period.

5. A new § 215.24 is added to read as
follows:

§215.24 Admission of applicants.

In the initial occupancy of units
covered by a Rent Supplement Contract
and in later admission of applicants to
such units, an owner must lease the unit
to an applicant whose income satisfies
the income requirements established in
§ 215.20, who would receive assistance,
and who meets the owner's tenant
selection standards, if such an applicant
is available. The owner may lease such
units to applicants who would not
receive assistance only after goed faith
efforts to attract applicants who need
assistance are unsuccessful. An owner
may not lease more than 10 percent of
the units covered by the Rent
Supplement Contract to applicants who
would not receive assistance without
the pricr written approval of the
Commissioner.

8. Section 215.45 is revised to read as
follows:

§ 21545 Maximum payment under
contract for each tenant.

(8) Amount of assistance. The rent
supplement contract shall provide that
the payment on behalf of a qualified
tenant shall be that amount by which
the Gross Rent for the unit exceeds the
Total Tenant Payment, determined in
accordance with paragraphs (b) or (c)
and (d) of this section.

(b) Total tenant payment for qualified
tenants whose initial lease is effective
on or after May 1, 1983. The Total
Tenant Payment rounded to the nearest
dollar, shall be the greater of:

(1) 30 percent of one-twelfth of the
tenant's Adjusted Income; or

(2) 30 percent of the Gross Rent for the
unit,

(c) Total tenant payment for qualified
tenants whose initial lease was
effective before May 1, 1983. The Total
Tenant Payment shall be calculated in
accordance with paragraph (b) of this
section, except that the percentage of
income utilized in paragraph (b)(1) of
this section, shall be in accord with the
following table:
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(d) Special Conditions. (1) For
purposes of this section, a family is
considered to be a Qualified Tenant
whose initial lease was effective before
May 1, 1983 only if the family resided on
April 30, 1983 in a unit under lease with
assistance under the Rent Supplement
Program or the Rental Assistance
Program and its assistance under those
programs has been continuous
thereafter; or the family resided on July
31,1982 in a unit with the benefit of
Section 8 Housing Assistance Payments,
and its participation in the Section 8,
Rent Supplement or the Rental
Assistance Payments Program has been
continuous thereafter. A Qualified
Tenant or family shall not be
disqualified if, after that date, it moved
from one unit to another unit within the
same project.

(2) So long as a Qualified Tenant
whose initial lease was effective before
May 1, 1983 continues to receive
assistance in the same project, its Total
Tenant Payment shall not be increased
by more than 10 percent during any 12-
month period as a result of (i)
application of the percentages in
paragraph (c) of this section; (ii)
application of the changes in the
definitions contained in §§ 215.1 and
215.21 from definitions of comparable
terms in regulations in effect
immediately before October 1, 1984 and
(iii) application of the new annual
reexamination requirement in § 215.55
for assisted tenants at least 62 years of
age.

(3) So long as a Qualified Tenant
whose initial lease was effective on or
after May 1, 1983 but which was in
occupancy on September 30, 1984,
continues to receive assistance in the
same project, its Total Tenant Payment
shall not be increased by more than 10
percent during any 12-month period as a
result of (i) application of the changes in
the definitions contained in §§ 215.1 and
215.21 from definitions of comparable
terms in regulations in effect
immediately before October 1, 1984; and
(ii) application of the new annual
reexamination requirement in § 215.55
for assisted tenants at least 62 years of
age.

(4) For the purpose of paragraphs (d)
(1)—(3) of this section, the “same project”
includes units in buildings located on
adjacent sites that are managed as one
project.

(5) The limitations contained in
paragraphs (d) (2]-{3) of this section do
not apply te portions of increases in

" Total Tenant Payment that are

attributable to increases in the Contract
Rent or decreases in the Utility
Allowance for the unit or to increases in
income or changes in family
composition or family circumstances
that are unrelated to the factors set out
_in paragraphs (d) (2)-(3) of this section.

(8) In order to facilitate administration
of the limitations provided in
paragraphs (d) (2)-(3) of this section,
upon any regular or interim
reexamination of a tenant who was in
occupancy on September 30, 1984, the
owner shall continue to collect and
verify information that would have been
taken into account in calculating Annual
Income and Adjusted Income as defined
in regulations in effect immediately
before October 1, 1984,-as if such
regulations were in effect at the date of
such reexamination.

(7) The limitations prescribed in
paragraphs (d) (2)—(3) of this section
shall be applied in accordance with
procedures prescribed by HUD.

(e) Adjustment in Utility Allowances.
When the project owner requests HUD
approval of a rent increase, an analysis
of the project’s Utility Allowances must
be included. Such data as changes in
utility rates and other facts affecting
utility consumption should be provided
as part of this analysis to permit
appropriate adjustments in the Utility
Allowances. In addition, when approval
of a utility rate change would result in a
cumulative increase of 10 percent or
more in the most recently approved
Utility Allowances, the project owner
must advise the Secretary and request
approval of new Utility Allowances.

(f) Application of terms. In the case of
a cooperative project, the term Contract
Rent as used in this part shall mean the
charges under the occupancy agreement
of members of the cooperative.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0204.)

7. Section 215.55 is revised to read as
follows:

§ 215.55 Reexamination of family income
and composition.

(a) Regular reexaminations. The
owner must reexamine the income and
family composition of all Qualified
Tenants at least once every 12 months.
After consuliation with the Qualified
Tenant and upon verification of the
information, the owner shall make
appropriate adjustments in the Total
Tenant Payment in accordance with

§ 215.45 and determine whether the
family's unit size is still appropriate. The
owner must adjust Tenant Rent and the
Rent Supplement payment to reflect any
change in Total Tenant Payment and
must carry out any unit transfer required
by HUD.

(b) Interim reexaminations. The
Qualified Tenant must comply with
provisions in its lease regarding interim
reporting of changes in income. If the
owner receives information concerning
a change in the Qualified Tenant's
income or other circumstances between
regularly scheduled reexaminations, the
owner must consult with the Qualified
Tenant and make any adjustments
determined to be appropriate. Any
change in the Qualified Tenant's income
or other circumstances that results in an
adjustment in the Total Tenant Payment,
Tenant Rent and the Rent Supplement
Payment must be verified.

(c) Termination of assistance, A
Qualified Tenant's eligibility for Rent
Supplement Payments continues until
the Total Tenant Payment equals the
Gross Rent. The rent charged at that
point shall not exceed the market rent
approved by the Secretary. The
termination of eligibility at such peint
will not affect the Qualified Tenant's
other rights under its lease, nor will such
termination preclude the resumption of
payments as a result of later changes in
income, rents or other relevant
circumstances during the term of the
contract,. However, assistance also may
be terminated in accordance with HUD
requirements for such reasons as failure
to submit requested verification
information.

(Information collection requirements
contained in this section have been appreved
by the Office of Management and Budget
under OMB control number 2502-0204.)

8. A new § 215.56 is added to read as
follows:

§ 215,56 Transition provision.

(a) Admmissions and reexaminations
on or after October 1, 1954. All regular
or interim reexaminations, or
examinations for admission, conducted
on or after October 1, 1684, and
determinations of Annual Income,
Adjusted Income, Total Tenant Paymen!
and Tenant Rent based thereon, shall be
made in accordance with the revisions
to §8§ 215.1, 215.21, 215.45 and 215.55,
that became effective on October 1,
1984. For purposes of this section, an
examination or reexamination is
“conducted” at the time the owner,
based on its regular practice, begins
scheduling and verifying the submission
of data by an applicant or tenant,
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regardless of the “effective date” of the
examination or reexamination.

(b) Optional interim reexamination.
Each owner shall have the right, at its
discretion, to require any Qualified
Tenant in occupancy on October 1, 1984,
to undergo an interim reexamination,
and determination of Annual Income,
Adjusted Income, Total Tenant
Payment, and Tenant Rent based
thereon, in accordance with the
Revisions to §§ 215.1, 215.21, 215.45 and
215.55, that became effective on October
1, 1984, at any time after that date and
before the next scheduled regular
reexamination for such Qualified
Tenant.

(c) Calculation of retroactive
adjustment. For all Qualified Tenants
other than those whose examination for
admission was conducted on or after
October 1, 1984, in accordance with the
revisions to §8§ 215.1, 215.21, 215.45 and
215.55 that became effective on that
date, the owner shall make an
additional calculation with respect to
the period between October 1, 1984 and
the effective date of such reexamination.
An adjusted Total Tenant Payment shall
be calculated for such period on the
basis of—

(1) The Annual Income determined for
such period in accordance with
regulations and procedures in effect
immediately before October 1, 1984;

(2) The Dependent and Elderly Family
deductions prescribed in the definition
of Adjusted Income in § 215.1;

(3) Medical Expenses taken into
account in the calculation of Adjusted
Income for such period in accordance
with regulations and procedures in
effect immediately before October 1,
1984, but only if the Family was an
Elderly Family during such period:

(4) Unusual Expenses taken into
account in the calculation of Adjusted
Income for such period in accordance
with regulations and procedures in
effect immediately before October 1,
1984, but only if such Unusual Expenses
qualify as Child Care Expenses as
defined in § 215.1; and

(5) The percentage applied to one-
twelfth of the tenant's Adjusted Income
in aceordance with regulations and
procedures in effect immediately before
October 1, 1984, to determine the actual
monthly rental charge during such
period.

(d) Actual adjustments, (1) If the
adjusted monthly rental charge
calculated under paragraph (c) of this
section is higher than the actual monthly
rental charge for the applicable period,
no adjustment shall be made. If the
adjusted monthly rental charge
calculated under paragraph (c) of this
section is lower than the-actual monthly

rental charge for the applicable period,
the amount of such difference shall be
offset first against any amounts due
from the tenant to the owner, and any
remaining balance shall be applied as a
credit to the Total Tenant Payment due
immediately after the effective date of
the reexamination. If the amount of any
such credit to a tenant exceeds 25
percent of the Total Tenant Payment
due from such tenant, such credit may
be applied in not more than four
installments.

(2) If a Qualified Tenant vacates a
unit after October 1, 1984, and before the
first reexamination occurring after such
date, the owner shall notify the
Qualified Tenant of the possibility of a
rent adjustment for the period
commencing October 1, 1984, subject to
the requirement of a request therefor
(made not later than 60 days after
vacating the unit) together with
notification of a current address to
which any refund can be sent. For any
tenant making such a timely request, the
owner shall make all calculations
necessary to determine whether an
adjustment is due to the tenant under
this paragraph (d) and, if so, the amount
of any such adjustment shall be offset
first against any amounts due from the
tenant to the owner, and any balance
shall be refunded to the tenant.

(e) Increased subsidy needs. If an
owner notifies HUD that its subsidy
needs exceed the amount available
under its contract with HUD as a result
of reduced rental income caused by
implementation of the revisions to
§§ 215.1, 215.21, 215.45 and 215.55, HUD
will follow regular procedures
appropriate to the circumstances.

9. Section 215.70 is revised by
removing paragraph (b) so that the
section reads as follows:

§215.70 Form of lease.
Qualified tenants shall be required to

execute a lease in a form approved by
the Secretary.

§21580 [Removed]
10. Section 215.80 is removed.

PART 236—MORTGAGE INSURANCE
AND INTEREST REDUCTION
PAYMENTS FOR RENTAL PROJECTS

11. Section 236.2 is revised to read as
follows:

§236.2 Definitions.

Adjusted Income. Annual Income less:

(a) $480 for each Dependent,

(b) $400 for any Elderly Family,

(c) Medical Expenses in excess of
three percent of Annual Income for any
Elderly Family, and

(d) Child Care Expenses.

Adjusted Monthly Income. One-
twelfth of Adjusted Income.

Assisted Admission. Admission to a
unit in the program at rent that is less
than the HUD-approved market rental.

Annual Income. See Section 236.3.

. Basic Rent. The HUD-approved
monthly rent for a unit in a Section 236
project determined on the basis of
operating the project with payments of
principal and interest at the rate of one
percent per annum. It includes the cost
of utility services if such charges are
paid by the project owner.

Child Care Expenses. Amounts
anticipated to be paid by the Family for
the care of children under 13 years of
age during the period for which Annual
Income is computed, but only where
such care is necessary to enable a
Family member to be gainfully
employed or to further his or her
education. The amount deducted shall
reflect reasonable charges for child care,
and, in the case of child care necessary
to permit employment, the amount
deducted shall not exceed the amount of
income received from such employment.

Commissioner. The Federal Housing
Commissioner or his or her authorized
representative.

Dependent. A member of the Family
household (excluding foster children)
other than the Family head or spouse,
who is under 18 years of age oris a
Disabled Person or Handicapped
Person, or is a Full-time Student.

Disabled Person. A person under a
disability as defined in section 223 of
the Social Security Act (42 U.S.C. 423) or
in gection 102 of the Developmental
Disabilities Services Facilities
Construction Amendments of 1970 (42
U.S.C. 2691())).

Displacee. A person who has been
displaced from an urban renewal area,
or as a result of governmental action or
as a result of a disaster determined by
the President to be a major disaster.

Elderly Family. A Family whose head
or spouse (or sole member) is a person
who is an Elderly, Disabled or
Handicapped Person. It may include two
or more Elderly, Disabled or
Handicapped Persons living together, or
one or more such persons living with
another person who is determined to be
essential to their care or well being.

Elderly Person. A person who is at
least 62 years of age.

Family. Two or more persons related
by blood, marriage, or operation of law,
who occupy the same dwelling unit,

Full-time Student. A person who is
carrying a subject load that is
considerad full-time for day students
under the standards and practices of the
educational institution attended. An
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educational institution includes a
vocational school with a diploma or
certificate program, as well as an
institution offering a college degree.

Gross Rent. The total monthly cost of
housing a Qualified Tenant, which is the
sum of the Basic Rent and any Utility
Allowance for the assisted unit.

Handicapped person. A person having
a physical or mental impairment that (a)
is expected to be of long-continued and
indefinite duration, (b) substantially
impedes his or her ability to live
independently, and (c) is of such a
nature that such ability could be
improved by more suitable housing
conditions.

Market Rent. The HUD-approved
monthly rent determined on the basis of
operating the project with payments of
principal, interest and mortgage
insurance premium that the mortgagor is
obligated to pay under the mortgage
(disregarding HUD's interest reduction
and rental assistance payments). It
includes the cost of utility services if
such charges are paid by the project
owner.

Medical Expenses. Those medical
expenses, including medical insurance
premiums, that are anticipated during
the period for which Annual Income is
computed, and that are not covered by
insurance.

Net Family Assets. Value of equity in
real property, savings, stocks, bonds,
and other forms of capital investment,
excluding interests in Indian trust land.
The value of necessary items of
personal property such as furniture and
automobiles shall be excluded. (In cases
where a trust fund has been established
and the trust is not revocable by, or
under the control of, any member of the
family, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund should be counted when
determining Annual Income.) In
determining Net Family Assets, owners
shall include the value of any assets
disposed of by an applicant or tenant for
less than fair market value (including a
disposition in trust, but not in a
foreclosure or bankruptcy sale) during
the two years preceding the date of
application for the program or
recertification, as applicable, in excess
of the consideration received therefor. In
the case of a disposition as part of a
separation or divorce settlement, the
disposition will not be considered to be
for less than fair market value if the
applicant or tenant receives important
consideration not measurable in dollar
terms.

Nonimmigrant Student-Alien. An
alien having a residence in a foreign

country which he or she has no intention
of abandoning, who is a bona fide
student qualified to pursue a full course
of study and who is admitted to the
United States as a nonimmigrant alien
as defined in section 101(a)(15)(F)(i) of
the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(F)(i)), temporarily and
solely for the purpose of pursuing such a
full course of study at an established
institution of learning or other
recognized place of study in the United
States. Nonimmigrant Student-Alien
also means the alien spouse and alien
minor children of such student if
accompanying him or her or following to
join him or her.

Qualified Tenant. (a) For purposes of
Subpart A, an individual or Family
whose Annual Income does not exceed
80 percent of the median income for the
area, as determined by HUD with
adjustment for smaller and larger
families, except that HUD may establish
income limits higher or lower than 80
percent of the median for the area on the
basis of its findings that such variations
are necessary because of the prevailing
levels of construction costs, unusually
high or low family incomes, or other
factors.

(b) The benefits of the interest
reduction payments are available only
to an individual or a Family renting a
dwelling unit in & project owned by an
eligible housing owner or occupying
such a dwelling unit as a cooperative
member.

Tenant Rent. The amount payable
monthly by a Qualified Tenant as rent to
the owner. Where all utilities (except
telephone) and other essential housing
services are supplied by the owner,
Tenant Rent equals Total Tenant
Payment. Where some or all utilities
(except telephone) and other essential
housing services are not supplied by the
owner and the cost thereof is not
included in the amount paid as rent,
Tenant Rent equals Total Tenant
Payment less the Utility Allowance for
tenants receiving the benefit of Rental
Assistance Payments, and Tenant Rent
is the monthly amount calculated under
§ 236.55 for Section 236 tenants not
receiving the benefit of Rental
Assistance Payments.

Total Tenant Payment. For the Rental
Assistance Payments Program, the -
monthly amount calculated under
§ 238.735.

Utility Allowance. If the cost of
utilities (except telephone) and other
essential housing services for an
assisted unit is not included in the rent
peid to the housing owner but is the
responsibility of the tenant occupying
the unit, an amount equal to the
estimate approved by HUD of the

monthly cost of a reasonable
consumption of such utilities and other
services for the unit by an energy-
conservative household of modest
circumstances consistent with the
requirements of a safe, sanitary and
healthful living environment.

Utility Reimbursement. The amount, if
any by which the Utility Allowance for
the unit, if applicable, exceeds the Total
Tenant Payment for the Family
occupying the unit. This term is
applicable only to the Rental Assistance
Program under Subpart D.

Welfare Assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local governments.

12. Section 236.3 is redesignated as
§ 236.4, and a new § 236.3 is added to
read as follows:

§ 236.3 Annual Income.

{a) Annual Income is the anticipated
total income received by the Family
head and spouse (even if temporarily
absent) and by each additional member
of the Family from all sources, including
all net income derived from assets for
the 12-month period following the
effective date of certification of income,
exclusive of income that is temporary,
non-recurring or sporadic as defined in
paragraph (c) of this section and
exclusive of certain other types of
income specified in paragraph (d) of this
section.

(b) Income includes but is not limited
to:
(1) The full amount, before any payroll
deductions, of wages and salaries,
overtime pay, commissions, fees, tips
and bonuses, and other compensation
for personal services;

{2) The net income for operation of a
business or a profession (for this
purpose, expenditures for business
expansion or amortization of capital
indebtedness and an allowance for
depreciation of capital assets shall not
be deducted to determine the net income
from a business);

(3) Interest, dividends, and other net
income of any kind from real or personal
property (for this purpose, expenditures
for amortization of capital indebtedness
and an allowance for depreciation of
capital assets shall not be deducted to
determine the net income from real or
personal property). Where the Family
has Net Family Assets in excess of
$5,000, Annual Income shall include the
greater of the actual amount of income
derived from all Net Family Assets or a
percentage of the value of all such
Assets based on the current passbhook
savings rate as determined by HUD;
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(4) The full amount of periodic
payments received from Social Security,
annuities, insurance policies, retirement
funds, pensions, disability or death
benefits and other similar types of
periodic receipts, including a lump-sum
payment for the delayed start of a
periodic payment;

(5) Payments in lieu of earnings, such
as unemployment and disability
compensation, worker's compensation
and severance pay [but see paragraph
(c)(3) of this section);

(6) Welfare Assistance. If the Welfare
Assistance payment includes an amount
specifically designated for shelter and
utilities that is subject to adjustment by
the Welfare Assistance agency in
accordance with the actual cost of
shelter and utilities, the amount of
Welfare Assistance income to be
included as income shall consist of:

(i) The amount of the allowance or
grant exclusive of the amount
specifically designated for shelter and
utilities, plus

(ii) The maximum amount that the
Welfare Assistance agency could in fact
allow the family for shelter and utilities.
If the Family's Welfare Assistance is
ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this paragraph
(b)(6)(ii) shall be the amount resulting
from one application of the percentage;

(7) Periodic and determinable
allowances, such as alimony and child
support payments, and regular
contributions or gifts received from
persons not residing in the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (whether or not living in the
dwelling) who is head of the Family,
spouse, or other person whose
dependents are residing in the unit (but
see paragraph (c)(5) of this section); and

(9) Any earned income tax credit to
the extent it exceeds income tax
liability.

(c) Annual Income does not include
such temporary, nonrecurring or
sporadic income as the following:

(1) Casual, sporadic or irregular gifts;

(2) Amounts that are specifically for
or in reimbursement of the cost of
Medical Expenses;

(3) Lump-sum additions to Family
assets, such as inheritances, insurance
payments (including payments under
health and accident insurance and
worker's compensation), capital gains
and settlement for personal or property
losses (but see paragraph (b)(5) of this
section);

(4) Amounts of educational
scholarships paid directly to the student
or to the educational institution, and
dmounts paid by the Government to a

veteran for use in meeting the costs of
tuition, fees, books and equipment. Any
amounts of such scholarships, or
payments to veterans, not used for the
above purposes that are available for
subsistence are to be included in
income; and

(5) The hazardous duty pay to a
Family member serving in the Armed
Forces away from home and exposed to
hostile fire.

(d) Income does not include:

(1) Income from employment of
children (including foster children)
under the age of 18 years;

(2) Payments received for the care of
foster children:

(3) Amounts specifically excluded by
any other Federal statute from
consideration as income for purposes of
determining eligibility or benefits under
a category of other assistance programs
that includes assistance under the
National Housing Act. The following
types of income are subject to such
exclusion:

(i) Relocation payments made
pursuant to Title II of the Uniform
Relocation Assistance and Real
Property Acquisition Policies Act of 1970
(42 U.S.C. 4621-4638});

(ii) The value of the allotment
provided to an eligible household for
coupons under the Food Stamp Act of
1977 (7 U.S.C. 2011-2028);

(iii) Payments to volunteers under the
Domestic Volunteer Service Act of 1973
(42 U.S.C. 4951-4993);

(iv) Payments received under the
Alaska Native Claims Settlement Act
(43 U.S.C. 1626(a));

(v) Income derived from certain
submarginal land of the United States
that is held in trust for certain Indian
tribes (25 U.S.C. 459¢); °

(vi) Payments or allowances made
under the Department of Health and
Human Services' Low-Income Energy
Assistance Program or the Office of
Community Services’ Crisis Intervention
Program (42 U.S.C. 8621-8629);

(vii) Payments received under the Job
Training Parinership Act (29 U.S.C.
1552(b));

(viii) Income derived from the
digposition of funds of the Grand River
Band of Ottawa Indians (Pub. L. 84-540,
90 Stat. 2503-2504); and

(ix) The first $2,000 of per capita
shares received from judgment funds
awarded by the Indian Claims
Commission or the Court of Claims (25
U.S.C. 1407-1408) or from funds held in
trust for an Indian tribe by the Secretary
of the Interior (25 U.S.C. 117).

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income for a shorter period may be

annualized, subject to a redetermination
at the end of the shorter period.

13. In § 236.55, paragraphs (a), (b)(1),
(b)(2), (c) and (d) are revised, and
paragraph (e) is added to read as
follows:

§236.55 Rental charges.

(&) Approved rental charges. The
mortgagor shall, with the appoval of the
Secretary, establish and maintain a
Basic Rent and Market Rent for each
dwelling unit.

(1) Tenant Rent for qualified tenants
whose initial lease is effective on or
after May 1, 1983. The Tenant Rent
payable by a Qualified Tenant shall be
the greater of the Basic Rent or 30
percent of the tenant’s Adjusted
Monthly Income, but not more than the
Market Rent. In the case of tenant paid
utilities, the Utility Allowance may not
reduce the Tenant Rent below 25
percent of Adjusted Monthly Income.

(2) Tenant Rent for qualified tenants
whose initial lease was effective before
May 1, 1983. The Tenant Rent shall be
calculated in accordance with
paragraph (b)(1) of this section, except
that instead of 30 percent, the
percentage applied to Adjusted Monthly
Income shall be as follows:

iz

suny |$

(c) Special Conditiens. (1) For
purposes of this section, a family is
considered to be a Qualified Tenant
whose initial lease was elfective before
May 1, 1983 only if the family resided on
April 30, 1883, in a unit under the
Section 236 program paying a rent less
than the Market Rent or in a unit
receiving Rent Supplement assistance,
and its participation in the programs at
a below Market Rent (including receipt
of Rent Supplement assistance) has
been continuous thereafter; or a family
that resided on July 31, 1982 in a unit
with the benefit of Section 8 Housing
Assistance Payments, and its
participation in the Section 8, Rent
Supplement, or Rental Assistance
Payments Program has been continuous
thereafter. A family shall not be
disqualified if, after that date, it moved
from one unit to another unit within the
same project.

(2) So long as a Qualified Tenant
whose initial lease was effective before
May 1, 1983 continues to receive
assistance in the same project, its
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Tenant Rent shall not be increased by
more than 10 percent during any 12-
month period as a result of (i)
application of the percentages in
paragraph (b)(2) of this section; and (ii)
application of the revised definitions in
§§ 236.2 and 236.3.

(3) So long as a Qualified Tenant
whose initial lease was effective on or
after May 1, 1983 but which was in
occupancy on September 30, 1984,
continues to receive assistance in the
same project, its Tenant Rent shall not
be increased by more than 10 percent
during any 12-month period as a result
of application of the changes in the
definitions contained in §8§ 236.2 and
236.3 from definitions of comparable
terms in regulations in effect
immediately before October 1, 1984,

(4) For the purpose of paragraphs (c)
(1)-(3) of this section, the “same project”
includes units in buildings located on
adjacent sites that are managed as one
project.

(5) The limitations contained in
paragraphs (c) (2)—(3) of this section do
not apply to portions of increases in
Tenant Rent that are attributable to
increases in the Basic Rent or decreases
in the Utility Allowance, or to increases
in income or changes in family
composition or family circumstances
that are unrelated to the factors set out
in paragraphs (c) (2)-(3) of this section.

(8) In order to facilitate administration
of the limitations provided in
paragraphs (c) (2)—(3) of this section,
upon any regular or interim
reexamination of a tenant who was in
occupancy on September 30, 1984, the
owner shall continue to collect and
verify information that would have been
taken into account in calculating Annual
Income and Adjusted Income as defined
in regulations in effect immediately
before October 1, 1984, as if such
regulations were in effect at the date of
such reexamination.

(7) The limitations prescribed in
paragraphs (d) (2)-(3) of this section
shall be applied in accordance with
procedures prescribed by HUD.

(d) Adjustments in Utility Allowances.
When the project owner requests HUD
approval of a rent increase, an analysis
of the project's Utility Allowances must
be included. Such data as changes in
utility rates and other facts affecting
utility consumption should be provided
as part of this analysis to permit
appropriate adjustments in the Utility
Allowances, In addition, when approval
of a utility rate change would result in a
cumulative increase of 10 percent or
more in the most recently approved
Utility Allowances the project owner
must advise the Secretary and request
approval of new Utility Allowances.

(e) Application of terms. In the case of
a cooperative project, the term rent as
used in this subpart shall mean the
charges under the occupancy agreement
of members of the cooperative.

(Information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under OMB control number 2502-0204.)

14, Section 236.60 is revised to read as
follows:

§236.60 Excess rental charges.

The mortgagor shall agree to pay
monthly to the Secretary the total of all
rental charges collected in excess of the
Basic Rent in accordance with
instructions prescribed by the Secretary.

15. Section 236.70(a) is revised to read
as follows:

§236.70 Occupancy requirements.

(a) Admission of applicants. In the
initial occupancy of units and in later
admission of applicants, an owner must
lease a unit to an applicant whose
income satisfies the income
requirements established by the
Commissioner, who would pay less than
the Market Rent, and who meets the
owner’s tenant gelection standards, if
such an applicant is available. The
owner may lease units to applicants
who would pay the Market Rent only
after good faith efforts to attract
applicants who would pay less than the
Market Rent are unsuccessful. An owner
may not lease more than 10 percent of
the units to applicants who would pay
the Market Rent without the prior
written approval of the Commissioner. A
Nonimmigrant Student-Alien unable to
pay the market rent is not eligible for
admission to the project.

- - * - -

18. Section 236.80 is revised to read as

follows:

§236.80 Reexamination of income.

(a) Regular reexaminations. The
owner must reexamine the income and
family composition of all Qualified
Tenants at least once every 12 months.
After consultation with the Qualified
Tenant and upon verification of the
information, the owner shall make
appropriate adjustments in the Total
Tenant Payment in accordance with
§ 236.55 or § 236.735 and determine
whether the Qualified Tenant's unit size
is still appropriate. The owner must
adjust Tenant Rent and the Rental
Assistance Payment, if applicable, to
reflect any change in Total Tenant
Payment and must carry out any unit
transfer required by HUD.

(b) Interim reexaminations. The
Qualified Tenant must comply with

provisions in its lease regarding interim
reporting of changes in income, If the
owner receives information concerning
a change in the Qualified Tenant's
income or other circumstances between
regularly scheduled reexaminations, the
owner must consult with the Qualified
Tenant and make any adjustments
determined to be appropriate. Any
change in the Qualified Tenant's income
or other circumstances that results in an
adjustment in the Total Tenant Payment
and Tenant Rent must be verified.

(c) Termination of assistance. A
Qualified Tenant receiving the benefit of
rental assistance payments loses
eligibility for the assistance when the
Total Tenant Payment equals the Gross
Rent. The termination of eligibility at
such point will not affect the Qualified
Tenant's other rights under its lease, nor
will such termination preclude the
resumption of payments as a result of
later changes in income, rents or other
relevant circumstances during the term
of the contract. However, assistance or
eligibility to pay below Market Rent also
may be terminated in accordance with
HUD requirements for such reasons as
failure to submit requested verification
information.

17. Section 236.81 is revised to read as
follows:

§236.81 Transition provision.

(a) Admissions and reexaminations
on or after October 1, 1984. All regular
or interim reexaminations, or
examinations for admission, conducted
on or after October 1, 1984, and
determinations of Annual Income,
Adjusted Income, Total Tenant Payment
and Tenant Rent based thereon, shall be
made in accordance with the revisions
to §§ 236.2, 236.3, and 236.55 (or :
§ 236.735, if applicable) that became
effective on October 1, 1984. For
purposes of this section, an examination
or reexamination is “conducted" at the
time the owner, based on its regular
practice, begins scheduling and verifying
the submission of data by an applicant
or tenant, regardless of the “effective
date” of the examination or
reexamination.

(b) Optional interim reexemination.
Each owner shall have the right, at its
discretion, to require any Qualified
Tenant in occupancy on October 1, 1984,
to undergo an interim reexamination,
and determination of Annual Income,
Adjusted Income, Total Tenant
Payment, and Tenant Rent based
thereon, in accordance with the
revisions to §8§ 238.3, 236.55, and 236.735,
that became effective on October 1,
1984, at any time after that date and
before the next scheduled regular
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reexamination for such Qualified
Tenant.

(c) Calculation of retroactive
adjustment. For all Qualified Tenants
other than those whose examination for
admission was conducted on or after
October 1, 1984, in accordance with the
revisions to §§ 236.2, 236.3, 236.55 and
236.735 that became effective on that
date, the owner shall make an
additional calculation with respect to
the period between October 1, 1984 and
the effective date of such reexamination.
An adjusted Total Tenant Payment (or
Tenant Rent for tenants not receiving
the benefit of Rental Assistance
Payments) shall be calculated for such
period on the basis of—

(1) The Annual Income determined for
such period in accordance with
regulations and procedures in effect
immediately before October 1, 1984;

(2) The Dependent and Elderly Family
deductions prescribed in the definition
of Adjusted Income in § 236.2;

(3) Medical Expenses taken into
account in the calculation of Adjusted
Income for such period in accordance
with regulations and procedures in
effect immediately before October 1,
1984, but only if the Family was an’
Elderly Family during such period;

(4) Unusual Expenses taken into
account in the calculation of Adjusted
Income for such period in accordance
with regulations and procedures in
effect immediately before October 1,
1984, but only if such Unusual Expenses
qualify as Child Care Expenses as
defined in § 236.2; and

(5) The percentage applied to one-
twelfth of the tenant's Adjusted Income
in accordance with regulations and
procedures in effect immediately before
October 1, 1884, to determine the actual
monthly rental charge during such
period. *

(d) Actual adjustinents. (1) If the
adjusted rental charge calculated under
paragraph (c) of this section is higher
than the actual monthly rental charge
for the applicable period, no adjustment
shall be made. If the adjusted monthly
rental charge calculated under
paragraph (c) of this section is lower
than the actual monthly rental charge
for the applicable peried, the amount of
such difference shall be offset first
against any amounts due from the
tenant to the owner, and any remaining
balance shall be applied as a credit to
the Total Tenant Payment or Tenant
Rent as appropriate, due immediately
after the effective date of the
reexamination. If the amount of any
such credit to a tenant exceeds 25
percent of the Total Tenant Payment or
Tenant Rent, as appropriate, due from

such tenant, such credit may be applied
in not more than four installments.

(2) If a Qualified Tenant vacates a
unit after October 1, 1984, and before the
first reexamination occurring after such
date, the owner shall notify the
Qualified Tenant of the possibility of a
rent adjustment for the period
commencing October 1, 1984, subject to
the requirement of a request therefor
{made not later than 60 days after
vacating the unit) together with
notification of a current address to
which any refund can be sent. For any
tenant making such a timely request, the
owner shall make all calculations
necessary to determine whether an
adjustment is due to the tenant under
this paragraph (d) and, if so, the amount
of any such adjustment shall be offset
first against any amounts due from the
tenant to the owner, and any balance
shall be refunded to the tenant.

(e) Increased subsidy needs. If an
owner notifies HUD that its subsidy
needs exceed the amount available
under its contract with HUD as a result
of reduced rental income caused by
implementation of the revisions to
§8§ 236.2, 236.3, 236.55 and 236.735, HUD
will follow regular procedures
appropriate to the circumstances.

18. Section 236.710 is revised to read
as follows:

§ 236.710 Qualified tenant.

The benefits of rental assistance
payments are available only to an
individual or a family renting a dwelling
unit in a project that is subject to a
contract under this Subpart or occupying
such a dwelling unit as a cooperative
member. To qualify for such benefits,
the individual or family shall satisfy the
definition of Qualified Tenant found in
§ 236.2 of Subpart A. In order to receive
rental assistance under this Subpart, it
must have been determined that the
income of the individual or family is too
low to permit the individual or family to
pay the approved Gross Rent with 30
percent of such individual's or family’s
Adjusted Monthly Income, as defined in
Subpart A.

§236.715 [Amended]

19. The first sentence of § 236.715 is
removed and the following sentence is
added in its place: The housing owner
will review for eligibility each individual
or family that applies for rental
assistance payments using a form
prescribed by the Secretary.

20, Section 236.735 is revised to read
as follows:

§236.735 Rental assistance payments and
rental charges.

(a) Amount of rental assistance
payments. The rental assistance
contract shall provide that the payment
on behalf of Qualified Tenant shall not
exceed the difference between the Gross
Rent and the Total Tenant Payment.

(b) Total tenant payment for qualified
tenants who first receive rental
assistance on or after May 1, 1953.
Notwithstanding § 236.55(b), the Total
Tenant Payment payable for these
Qualified Tenants shall be the highest of
the following amounts; rounded to the
nearest dollar:

(1) 30 percent of Adjusted Monthly
Income as defined in Subpart A;

{2) 10 percent of one-twelfth of Annual
Income as defined in Subpart A;

(3) If the family receives Welfare
Assistance from a public agency and a
part of such payments, adjusted in
accordance with the family's actual
housing costs, is specifically designated
by such agency to meet the family's
housing costs, the monthly portion of ¢
such payments which is so designated. If
the family's Welfare Assistance is
ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this paragraph
(b)(3) shall be the amount resulting from
one application of the percentage.

(¢) Total tenant payment for gualified
tenants who were receiving rental
assistance on April 30, 1983 and whose
assistance has been continuous
thereafter. Notwithstanding § 236.55(b),
the total Tenant Payment for these
Qualified Tenants shall be calculated in
accordance with paragraph (b) of this
section, except that instead of 30
percent, the percentage applied to
Adjusted Monthly Income shall be as
follows:

Effective date of recedification

May 1, 1883 to Sept. 30, 1983
Oct. 1, 1983 to Sept. 30, 1884
Oct. 1, 1964 to Sept. 30, 1965
Oct. 1, 1885 and after

838y 3;

(d) Special Conditions. (1) For
purposes of this section, a Qualified
Tenant whose initial lease was effective
before May 1, 1983 includes the
following: A Qualified Tenant that
resided in a unit assisted under the
Rental Assistance Program or Rent
Supplement Program on April 30, 1983,
and whose assistance under those
programs has been coutinuous
thereafter; and a family that resided in a
unit with the benefit of Section 8
Housing Assistance Payments on July
31, 1982 and whose participation in the
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Section 8, Rent Supplement or Rental
Assistance Payment Program has been
continuous thereafter. A Qualified
Tenant or family shall not be
disqualified if, after that date, it moved
from one unit to another unit in the same
project. For these purposes, units in
buildings located on adjacent sites and
managed as one project will be
considered part of the same project even
if they have separate project numbers
and separate mortgages.

(2) Notwithstanding paragraphs (b)
and (c) of this section, the Total Tenant
Payment payable by a Qualified Tenant
who continues to receive assistance in
the same project shall not be increased
by more that 10 percent during any 12-
month period as a result of application
of the percentages in paragraph (c) of
this section, and application of the
revised definitions in §§ 236.2 and 236.3.
However, this 10 percent limit does not
apply to Families subject to paragraph
(b)(3) of this section, provided that the
welfare agency includes as the housing
component of the Family's grant an
amount equal to their entire rent
payment, without reduction. The Total
Tenant Payment may be increased by
more than 10 percent during any 12-
month period to the extent that the
portion of such increase above 10
percent ig attributable to increases in
income or changes in family
composition or family circumstances
that are unrelated to the factors set out
in this paragraph (d}(2).

{e) Utility Reimbursement. Where
applicable the Utility Reimbursement
shall be paid to the Qualified Tenant. If
the tenant and the Utility company
consent, the owner may pay the Utility
Reimbursement jointly to the Qualified
Tenant and the utility company, or
directly to the utility company.

21. Section 236.750 is revised by
removing paragraph (b) so that the
section reads as follows:

§ 236.750 Form of lease.

Qualified Tenants shall be required to
execute a lease in a form approved by
the Secretary.

PART 886—SECTION 8 HOUSING
ASSISTANCE PAYMENT PROCRAM~—
SPECIAL ALLOCATIONS

22. Section 886.126 is revised to read
as follows:

§886.126 Adjustment of utility aliowances.
When the owner requests HUD
approval of adjustment in Contract
Rents under § 886.112, an analysis of the
project's Utility Allowances must be
included. Such data as changes in utility
rates and other facts affecting utility

consumption should be provided as part
of this analysis to permit appropriate
adjustments in the Utility Allowances.
In addition, when approval of a utility
rate change would result in a cumulative
increase of 10 percent or more in the
most recently approved Utility
Allowances, the owner must advise the
Secretary and request approval of new
Utility Allowances.

23. Section 886,326 is revised to read
as follows:

§886.326 Adjustment of utiiity allowances.

When the owner requests HUD
approval of an adjustment in Contract
Rents under § 886.312, an analysis of the
project’s Utility Allowances must be
included. Such data as changes in utility
rates and other facts affecting utility
consumption should be provided as part
of this analysis to permit appropriate
adjustments in the Utility Allowances.
In addition, when approval of a utility
rate change would result in a cumulative
increase of 10 percent or more in the
most recently approved Utility
Allowances, the owner must advise the
Secretary and request approval of new
Utility Allowances.

(Sec. 101(g), Housing and Urban Development

Act of 1965, 12 U.S.C. 1701s; sec. 238, National

Housing Act, 12 U.S.C. 1715b, 17152-1; gec. 8,

United States Housing Act of 1937, 42 U.S.C.

1437f; sec. 7(d), Department of Housing and

Urban Development Act, 42 U.S.C. 3535(d))
Dated: June 14, 1984,

Maurice L. Barksdale,

Assistant Secretary for Housing—Federal

Housing Commissioner.

[FR Doc. 84-18257 Filed 7-20-84; 8:45 am]

BILLING CODE 4210-27-M

DEPARTMENT CF THE TREASURY
Internal Revenue Service
26 CFR Part 1

[T.D. 7961])

Income Tax: Taxable Years Beginning
After December 31, 1953; Limitation on
Foreign Tax Credit for Foreign Qil and
Gas Taxes

Correction

In FR Doc, 84-18773 beginning on page
26208 in the issue of Wednesday, June
27,1984, make the following corrections:

1. On page 26212, first column, first
complete paragraph, line four, “and"
should read “the”,

2. On the same page, third column,
first complete paragraph, line twenty-
one, “and” should appear between "(2),”
and "the".

§ 1.907-0 [Corrected]

3. On page 26213, third column,
§ 1.907-0 (c), line three, “taxpayer”

ULl

should read “taxpayer's”.

§ 1.907(b)-2 [Corrected]

4. On page 26215, first column,
§ 1.907(b)-2 (b)(2), line three, "1970"
should read “1976".

§ 1.207(c)~2 [Corrected]

5. On page 26218, third column,
§ 1.907(c)-2 (d)(8), Example 2, lines one
and two, “factsge a27jn0.064 as in
example (1)." should read "facts as in
example (1).".

§ 1.907(e)-1 [Corrected]
6. On page 26222, first column,
§ 1.807(e)-1 (a)(5), Example (4) (b), line
twelve “$506" should read “$508".
§ 1.207(f)-1 [Corrected]

7. On page 26224, first column,
§ 1.907(f)-1 (j) Example (h), line eleven,
“§ 1.979(b)" should read “1979(b)".
§ 1.8904-2 [Corrected)

8. On page 26225, first column,
§ 1.904-2 (a), line six, “of” should read
“or”,
BILLING CODE 1505-01-M

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 1,4, 7, 13, 18, 19, 21, 47,
55,70,71,72, 170, 178, 179, 194, 195,
19€, 187, 200, 211, 213, 231, 240, 245,
250, 251, 252, 270, 275, 285, 290, 295,
and 296

[T.D. ATF-173]

Executive Level Reorganization
Change of Titles

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Treasury decision without
notice.

SUMMARY: The positions of regional
regulatory administrator and Assistant
Director (Regulatory Enforcement) have
been retitled regional director
(compliance) and Associate Director
(Compliance Operations) respectively.
Therefore, wherever the superceded
titles appear 27 CFR, the new titles
should be substituted.

EFFECTIVE DATE: January 2, 1984.
FOR FURTHER INFORMATION CONTACT:
David Brokaw, Procedures Branch,

Regulations and Procedures Division,
Bureau of Alcohol, Tobacco and
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Firearms 1200 Pennsylvania Avenue,
NW., Washington, DC (202-566-7602).
SUPPLEMENTARY INFORMATION:

Background

The Bureau of Alcohol, Tobacco and
Firearms announced on December 30,
1983, that the position of Assistant
Director (Regulatory Enforcement) is
retitled Associate Director (Compliance
Operations) effective January 2, 1984 (48
FR 57650 (1983)). The Bureau also
announced on January 3, 1984, that the
position of regional regulatory
administrator is retitled regional
director (compliance) effective January
2, 1984 (49 FR 185 (1984)).

Regulatory Amendment

The term “regional regulatory
administrator” wherever used in 27 CFR
Parts, 1, 4, 7, 13, 18, 19, 21, 47, 55, 70, 71,
72,170, 178, 178, 194, 195, 196, 197, 200,
211, 213, 231, 240, 245, 250, 251, 252, 270,
275, 285, 280, 295 and 296 is changed to
read the “regional director
(Compliance).”

“The term “Agsistant Director
(Regulatory Enforcement)"” wherever
used in 27 CFR Parts 270, 275, 280 and
295 is changed to read the "Associate
Director (Compliance Operations).”

Administrative Procedure Act

Because this Treasury decision is
administrative in nature and merely
effects an internal title change, it is
found unnecessary to issue this
Treasury decision with notice and
public procedure under 5 U.S.C. 553(b)
and in compliance with the effective
date limitation in 5 U.S.C. 553(d).

Executive Order 12291

This document is not a major rule
within the meaning of Executive Order
12291, (46 FR 13193 (1981)). It is also
found that this document will not cause:

(a) An annual effect on the economy
of a $100 million or more;

(b) A major increase in cost or prices
for consumers, individual industries,
federal, state, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to the initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
document because it is administrative in
nature and is not expected to have a

significant or incidental effect on a
substantial number of small entities or
impose or otherwise cause a significant
increase in the reporting, recordkeeping,
or other compliance burdens on a
substantial number of small entities.

' Accordingly, it is certified under the
provisions of 5 U.S.C. 604(b) of the
Regulatory Flexibility Act that this final
rule will not have a significant impact
on a substantial number of small
entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this notice because no
requirements to collect information are
imposed.

D